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APPENDIX - A 
 

SUBMISSIONS ON BEHALF OF RELIANCE INFRASTRUCTURE 
LIMITED (RINFRA), PURSUANT TO THE DIRECTIONS GIVEN BY THIS 
HON`BLE COMMISSION IN ITS DAILY ORDER DATED 12TH AUGUST, 
2015. 
 

1. The present submissions are being filed on behalf of RInfra 

pursuant to the Daily Order passed by this Hon`ble Commission 

dated 12-08-2015, in Case No. 182 of 2014.  In view of the fact 

that the response to the presentation made by TPC (the complete 

hard copy of which was handed over to RInfra on 14-08-2015) 

and the contentions raised by TPC in its additional submissions 

would be a compendious and comprehensive response as the 

presentation and additional submissions filed by TPC are 

inextricably interlinked, RInfra is making a common response to 

the presentation and additional submissions. 

 

2. The submissions made by RInfra in the present proceedings 

emanating from Case No. 182 of 2014, Case Nos 40 and 50 of 

2014 are only for the limited purpose of considering the manner 

of implementation of the directions given by the Hon`ble Tribunal 

in the said judgment dated 28-11-2014 in Appeal Nos.246 of 

2012 and 229 of 2012 and without prejudice to the submissions 

that RInfra is making and would be making in other proceedings 

including in Appeal No. 201 of 2014 pending before the Hon`ble 

Tribunal 

3. The presentation of TPC is based on its interpretation of the 

judgment of the Hon`ble Tribunal in Appeal Nos. 246 and 229 of 

2012 (hereinafter referred to as “the said judgment”).  In the 

additional submissions filed by TPC, TPC has put forward its own 

interpretation on the basis of which its earlier presentation is 

made.  Thus, RInfra hereinafter proceeds to respond to TPC’s 

additional submissions made on 19-08-2015 and 24-08-2015 and 

would thereafter respond to the presentation.  

 

4. By separating the two submission i.e. dated 19-08-2015 and 24-

08-2015, TPC has given a complete go by to the said judgment of 

the Hon`ble Tribunal in Appeal No. 246 of 2012.  The judgment of 

Hon’ble Tribunal was given in the context of the peculiar situation 
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of Mumbai, the primary and fundamental basis of the said 

judgment being that TPC was facing difficulty in laying network in 

its area of supply in Mumbai as there were various constraints 

including physical constrains.  It was in the light of this basic 

feature that the judgment proceeded and evolved the principle 

and methodology that in the common license areas of TPC and 

RInfra where a reliable grid of RInfra exists there should be no 

duplication of network and TPC must use only RInfra’s network to 

effect supply. What TPC is now trying to do by filing two separate 

additional submissions is that in the submissions relating to 

‘observations’, ‘findings’ and ‘rulings’, TPC is taking various 

paragraphs of the judgment, twisting certain observations out of 

context and purporting to confine the judgment to issues of 

cherry picking (irrelevant for the purposes of the present 

proceedings), laying down of network selectively to serve high end 

subsidizing consumers (irrelevant for the present proceedings 

except to ensure that cherry picking and selective laying of 

network do not happen in future), power of the Commission to 

issue directions under Section 23 (irrelevant for the purposes of 

the present proceedings) and whether the Commission has erred 

in continuing the interim arrangement (irrelevant for the 

purposes of the present proceedings). On the other hand in 

respect of submissions on new connection/new consumers, TPC 

is purporting to rely upon the provisions of the Act which it 

ignores for the previous submissions for if the provisions of the 

Act (Section 14, Proviso 6) are to be taken into consideration in 

the present proceedings, TPC is obliged to lay its network in the 

entire area of supply.  Thus TPC is adopting contradictory stands. 

 

5. The submissions made herein are without prejudice to one 

another.  

 
Response to the additional submissions of TPC dated 19-08-2015 
relating to ‘observations’, ‘findings’ and ‘rulings’ of ATE Judgment. 
 

6. In sum and substance the contention of TPC in the said 

additional submissions is that irrespective of what is stated in the 

said judgment TPC is free to lay down “parallel network” as it 

chooses, when it chooses, to whom it chooses and in such 

manner as it wants to supply to new consumers/connections or 
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to cater to the demand of an existing consumer or in what TPC 

perceives as being “in consumer interest”.   

 

7. In order to justify its said contention, TPC in the said additional 

submissions has gone into a detailed discussion, with a large 

number of judgments annexed to the said submissions on the 

issue of what is the “ratio decidendi” and “obiter dicta”.  It is 

respectfully submitted that the said discussion is neither 

germane to the issues involved in the present Case nor does it 

answer the clarifications sought for by this Hon`ble Commission 

in its Daily Order as more particularly set out hereinafter:  

 

a. Question of “ratio decidendi” or “obiter dicta” would arise 

when law or a legal principle laid down in a previous case is 

sought to be applied to a subsequent case.  A “ratio 

decidendi” or “obiter dicta” is binding on all parties in future.  

The question of considering “ratio decidendi” or “obiter dicta” 

is totally irrelevant where the proceedings before this Hon`ble 

Commission are to implement specific directions given by the 

Hon’ble Tribunal based on certain findings of facts.  

b. “Ratio decidendi” is a statement of the principle of law 

applicable to legal problems disclosed by the fact.  In the 

present case there is no principle of law laid down in the said 

judgment nor is it propounded by either TPC or RInfra as 

having been laid down by the Hon`ble Tribunal in the said 

judgment. Hereto annexed and marked Annexure “1” is a 

copy of the judgment of the Supreme Court in the case of 

Girnar Traders vs State of Maharashtra & Others, reported 

in (2007) 7 SCC 555 which brings out the clear meaning of 

the two phrases “ratio decidendi” and “obiter dicta” and how 

they are to be construed.  All the judgments annexed to the 

submissions of TPC relate to what constitutes a precedent in 

a judgment for the purpose of applying the said precedent to 

subsequent cases and are completely irrelevant for 

consideration in the present case.  By emphasizing the 

issues of “ratio decidendi” and “obiter dicta” in TPC’s 

additional submissions, the requirement of differentiating 

between “observations”, “findings” and “rulings” has not been 

made, as all these three relate to the construction of the said 

Judgment in relation to its implementation and execution by 
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this Hon`ble Commission and not in the context of the said 

judgment being a precedent.  

c. An observation in a judgment either for the purposes of 

considering whether the said observation is a precedent or 

ought to be implemented merely means a view, reflection, 

remark or statement.  An observation is not a finding or a 

ruling or an obiter or a ratio.  

d. A finding is a finding of fact between the two parties involved 

in a given proceeding. It finds a state of facts to exist or not 

to exist and is not an observation or a ruling or an “ratio 

decidendi” or “obiter dicta”.  A finding without the backing of 

a direction to execute such a finding would only hang in the 

air and would have no force of its own. 

e. A ruling is a settlement or a decision of a point of law arising 

for the trial of the case without necessarily the force and 

solemnity of a judgment or an order.   

 

8. In view of the above, it is respectfully submitted that this Hon`ble 

Commission has to ascertain the executable or the implementable 

part of the said judgment and the indicia or the factors laid down 

in the said judgment on the basis of which it requires to be 

implemented.  For the sake of convenience, the said judgment 

itself in paragraph 80 gives a clear summary of its findings and 

categorically states what is directed by the said judgment to be 

implemented.  Only some portions thereof are relevant in the 

present proceedings compendiously relating to Case No. 182 of 

2014 and Cases Nos.40 and 50 of 2015, as set out hereinbelow: 

a. there is no finding or declaration of law as respects the 

complaint of RInfra regarding cherry picking by TPC, i.e. 

whether TPC was in fact cherry picking or not.  The only 

finding is that “it is not established conclusively that Tata 

Power was intentionally trying to create a road block to avert 

change over of certain categories of consumers and indulging 

in cherry picking of change over consumers”.    

b. It is further held that not laying network to residential 

consumers who were availing supply from TPC on the 

network of RInfra and who were in the vicinity of network 

laid down by TPC is not cherry picking as it is in consumers 

interest.  In other words, the said judgment clearly holds 

that where a consumer is in the vicinity of RInfra’s network 

it is in the interest of the consumers that TPC does not lay 
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its network and only changes over. (This observation would 

also apply to new connections). Hon’ble Tribunal has also 

held that the possibility of TPC laying network selectively to 

high end consumers is not completely ruled out. 

c. Thus paragraph 80 (i) and (ii) do not contain any directions 

but contain findings of facts as between the parties except 

the sentence “Therefore, it is in the interest of consumers of 

Tata Power and RInfra that the change over consumers of 

Tata Power continue to get supply from Tata Power or RInfra 

even if a 32/22 kv sub-station of Tata Power is available in 

the vicinity”.  Thus, at the very least this contains a direction 

that where changeover consumers exists they shall not be 

switched over and such consumers shall always remain on 

RInfra’s network. 

d. Paragraph 80 (iii) contains an executable and implementable 

part viz. that directions given “under paragraphs 58 to 61 

regarding roll out plan” of TPC only to areas “where laying 

down of parallel network will improve reliability of supply and 

benefit of the consumers and directions for continuance of 

change over arrangement irrespective of category or 

consumption of consumers, commissioning of network where a 

substantial expenditure” (Underlining Supplied) has been 

incurred by TPC in laying down network on the directions of 

State Commission, etc.   It is further stated “However, there 

shall be no restriction on any licensee to lay network for 

supply to new connections”.  Thus, keeping in mind the all 

pervading principles of development of the industry coupled 

with consumers interest the Hon’ble Tribunal has given 

certain directions which are required to be interpreted.   

e. Paragraph 80 (iii) does not contain any ratio decidendi, any 

obiter dicta, any ruling, any finding or any observation.  It 

contains directions pure and simple.   

 

9. To summarize, the contents of paragraph 80 (iii) read with 

paragraphs 58 to 61 of the said judgment would mean and 

operate as under: 

 

9.1.  The basis of the directions in paragraphs 58 to 61 is premised on 

two findings: (i) that the reliable distribution network of RInfra is 

already existing in the area; and (ii) practical difficulties in laying 

down new network as stated by TPC itself.  Based on these dual 
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premise it is first required to be ascertained whether a reliable 

network of RInfra exists in the area in which TPC by its proposed 

rollout plan desires to lay down its network.  It is directed in the 

said para that TPC should not be allowed to maintain its right to 

lay down distribution network selectively even in the areas where 

reliable network of RInfra is existing. It is the specific finding in 

the said judgment at several places that RInfra has a reliable 

network (See paras 51,55,56,58 and 74). Thus, the said direction 

is two fold; (i) that TPC should not be allowed to maintain its right 

to and should not be allowed to lay down its network selectively 

(clearly to avoid cherry picking) and (ii) TPC should not be allowed 

to lay down its network in areas where a reliable network of 

RInfra is existing. 

 

9.2.  In view of the aforesaid, a direction is given that TPC should be 

restricted to lay down its network in areas where (i) laying down 

of parallel network would improve reliability of supply (which 

predicates the determination at the outset of whether reliable 

supply of RInfra exists or not); AND (ii) extending network by TPC 

would benefit consumers; AND (iii) extending supply to new 

consumers where such consumers seek connection from TPC. 

 

9.3.  From the aforesaid and adopting the principles enunciated by 

TPC in its additional submissions only for the sake of argument, 

the three condition are cumulative which, to adopt the 

phraseology of TPC would permit TPC to lay down its network 

only (i) where laying down of parallel network would improve the 

reliability of supply PLUS (ii) benefit the consumers PLUS (iii) the 

new consumers seek connection from TPC (This is relevant for  

new consumers as well). 

 

9.4.  Thus, this direction would mean that TPC can extend its network 

only to a new consumer provided it benefits the consumer and 

improves reliability and not otherwise.  This would be clearly so 

as consumers interests would not benefit where laying down of 

parallel network in the vicinity where RInfra’s reliable network 

already exists by TPC would entail the incurring of additional 

expenditure which will ultimately be loaded on to the consumers 

and would be contrary to the principles of efficient, economic and 

coordinate network on which TPC itself relies; and it is for that 

reason that Hon’ble Tribunal has given directions to restrict TPC 
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rollout plan only to “such areas” which would refer only to areas 

where all the three conditions are cumulatively satisfied viz. 

laying down of network would improve reliability of supply, 

benefit the consumers and new consumers seek connection from 

TPC.  The permissibility to connect the new consumers on TPC 

network has to be read in conjunction with the said directions. 

(As to the meaning of “New Consumers/New Connections” 

separate submissions are being made hereinafter) 

 

10. The further directions in paragraph 58 of the said judgment are 

that if such a course of action as directed by the Hon’ble Tribunal 

requires amendment of license conditions of TPC, the license 

should be amended after following due process of law. The rollout 

plan of TPC should be approved by this Hon’ble Commission only 

after hearing RInfra and the consumers and in the meantime TPC 

is restrained absolutely from laying down distribution network in 

the distribution area, to RInfra (a mandate which TPC is violating 

with impunity).   

 

11. In paragraph 59 of the said judgment the further direction is that 

if TPC has made considerable investment in constructing 

distribution system “in pursuance of the directions of the 
State Commission” and if the said distribution system is yet to 

be commissioned and capitalized then it should be allowed to 

commission and capitalize the same to feed the consumers as 

decided by the State Commission for which TPC is required if it so 

chooses to submit a proposal to the State Commission which the 

State Commission has to consider and decide after hearing the 

concerned parties, including RInfra. Thus, the directions 

contained in paragraph 59 categorized in seriatim would be as 

under: 

i) TPC should “have made considerable investment” (the 

Hon`ble Commission has to consider what is meant by 

considerable investment);  

ii) this investment should have been made in constructing a 

distribution system; 

 

iii) such investment should have been made in pursuance of the 

directions of the State Commission and not otherwise;  
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iv) only such distribution system constructed with considerable 

investment pursuant to the directions of the State 

Commission is allowed to be commissioned and capitalized 

in future if TPC submits a proposal to the Commission and 

Commission decides upon the said proposal after hearing the 

concerned parties including RInfra.  The said paragraph 59 

does not relate to assets that may already have been 

commissioned and capitalized. 

 

v) Thus the directions in paragraph 59 do not allow TPC to take 

over consumers on assets already commissioned and 

capitalized by it.  

 

12. In paragraph 60 of the said judgment, the directions are that it is 

optional for the consumers who have already switched over from 

Tata Power to RInfra to remain on Tata Power if they so choose (It 

is precisely for this reason that TPC is indiscriminately attempting 

to switch over a large number of consumers without the sanction 

of the Hon`ble Commission and in the teeth of the restraint by the 

said judgment so as to present this Hon`ble Commission with a 

fate accompli.).  The further direction in the said paragraph is 

that the switchover consumers of TPC can switchover back to 

RInfra. 

 

13. Insofar as paragraph 61 is concerned TPC is directed to submit a 

rollout plan in accordance with the pre-set out directions set out 

in the previous paragraphs 58 to 60.  TPC has not yet done so. 

TPC is restrained from laying down its distribution network till 

further orders of this Hon`ble Commission on the rollout plan as 

per directions given in the said judgment (in paragraphs 58 to 

60), a direction which TPC is flouting. TPC is permitted to supply 

to existing consumers of RInfra only through RInfra’s network by 

paying necessary charges i.e. to change over such consumers (as 

contradistinguished from switching over).  There is an exception 

that there will be no restriction on TPC or RInfra to lay network 

for supply to new connections.  New connections in the context of 

the present case and in view of the said judgment, would clearly 

mean new connections as mentioned in paragraph 58 viz. where 

laying down of parallel network would improve their reliability 

PLUS benefit the consumers PLUS the new consumers seek 

supply on the wires of TPC.  Without the existence of the 
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preceding two conditions precedent, viz. laying down of parallel 

network would improve reliability of supply and would benefit 

new consumers, the directions that there shall be no restriction 

on TPC or RInfra to lay network for supply to new connections 

would not operate.  In considering reliability, cost optimization is 

and would be one of the most relevant factors. For instance, if in 

the area covered by RInfra network or grid, a new connection is 

sought and the cost of providing new connection by merely 

augmenting RInfra network is much lower or vice versa, then the 

licensee whose network requires to be augmented will incur lower 

cost (capex) than the licensee who is required to lay totally new 

network and thus the new connection should be supplied by the 

licensee whose marginal cost to lay network to connect such 

customer is lower so as to optimize the total cost and protect 

consumer interest in accordance with the said judgment.. The 

underlying principle is that unnecessary cost should not be 

incurred so as to burden a consumer and ultimately operate to a 

disadvantage of the consumers. This is further clarified in the 

next direction in the very same paragraph that Commission will 

give approval for laying down network by TPC only in areas where 

there are distribution constraints and laying down of parallel 

network will improve reliable supply and benefit the consumers 

and that is also to be done after hearing RInfra and consumers.  

Thus, the three cumulative conditions mentioned in paragraph 58 

are reiterated and reapplied to supply by TPC to new connections 

and similar principles are applied to network to be laid by RInfra.  

It is directed that the Commission is to devise a suitable protocol 

“in this regard” after following due procedure as per law which 

may entail change in license conditions of licensees.  

 

14. In sum, the most relevant parts of the said judgment for the 

purposes of enforcement in the three cases being considered by 

this Hon’ble Commission are paragraph 80 (ii) and (iii) read with 

paragraphs 58 to 61 and 74 of the said judgment.  It is these 

paragraphs that have to be implemented by this Hon`ble 

Commission as per the directions.  In the respectful submission 

of RInfra the question of observations being in the nature of “ratio 

decidendi” or “obiter dicta” does not arise.  

 

15. RInfra has made its submissions on the issues of “ratio 

decidendi” or “obiter dicta”, “observations”, “findings” and 
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“rulings” and their respective legal implications.  RInfra 

respectfully submits that the said judgment should be 

implemented in terms of its directions as set out hereinabove and 

this Hon`ble Commission should base its order accordingly.  

RInfra humbly submits that this Hon`ble Commission would have 

to pass an order and not “provide guidance” as is repeatedly 

requested by TPC. 

 

16. With specific reference to the additional submissions of TPC dated 

19-08-2015, It is respectfully submitted as under: 

 

16.1.   The submissions made in paragraph 5 to 8 only put forward the 

interpretation of TPC of what is a “ratio decidendi” and “obiter 

dicta”. RInfra had already made its submissions in respect thereof 

hereinabove.  RInfra will refer to the various judgments annexed 

by TPC to the said submissions.  RInfra submits that the said 

paragraphs and the judgments cited therein and annexed to the 

said submissions are not germane to the issues in the present 

case. 

 

16.2.  The rest of the additional submissions of TPC is an attempt to 

give a completely different colour to the clear and unequivocal 

directions of the Hon`ble Tribunal than the one which is clearly 

contained therein.  

 

16.3.  With reference to paragraphs 9, 10 and 11 of the additional 

submissions, the same are reproduction of previous proceedings 

and RInfra will refer to the same when produced. 

 

16.4.  With reference to paragraph 12 of the additional submissions, it 

is respectfully submitted that the same is an interpretation of the 

issues before the Hon`ble Tribunal while considering the appeals 

forming the subject matter of the said judgment. RInfra denies 

that the issues were as set out in paragraph 12.  

 

16.5.  With reference to paragraph 13 of the additional submissions, 

the issue of cherry picking in the past or otherwise by TPC is not 

relevant in the present case and while not admitting the 

interpretation put to the said findings in paragraph 13 by TPC, 
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RInfra will refer to the same when produced.  Additionally the 

most important finding on the said issue of cherry picking is 

contained in paragraph 50 of the said judgment which reads: “In 

the light of the above discussions we feel that it is not established 

conclusively that Tata Power is laying network selectively for high 

end and subsidizing consumers. However, such possibility is 
not completely ruled out”  In other words the Hon`ble Tribunal 

has held that it cannot say definitely whether TPC was laying 

network selectively or not but it cannot also say that TPC was not 

laying network selectively. 

 

16.6.  With reference to paragraphs 14 and 15 of the additional 

submissions, the contents thereof are not relevant for the purpose 

of the present proceedings. As to what are passing observations 

and what are not passing observations is a matter of submissions 

which the parties would make at the time of hearing.  

 

16.7.  With reference to paragraph 16 of the additional submissions, 

RInfra denies the contention of TPC that what is stated in 

paragraph 16 (a) to (g) are the findings of the Hon`ble Tribunal.  

 

16.8.  With reference to paragraph 17 of the additional submissions, 

RInfra has summarized what in its submissions are the directions 

of the Hon`ble Tribunal hereinabove and denies the contents of 

paragraph 17 insofar as what is stated therein is contrary to or 

inconsistent with what is stated herein. 

 

16.9.  With reference to paragraph 18 of the additional submissions, 

RInfra does not admit the rest of the discussions are passing 

observations and will make submissions at the time of oral 

hearing on the contents of the said judgment. 

 

16.10. With reference to paragraphs 19 and 20 of the additional 

submissions, RInfra denies the contents thereof as it pertains to 

TPC’s interpretation of the findings and directions of the Hon`ble 

Tribunal and will make its submissions at the time of oral 

hearing. 
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16.11. With reference to paragraph 21 of the additional submissions, it 

purports to contain a declaration of the law as it exists and RInfra 

has no submission to make in that behalf.  

 

16.12. With reference to paragraph 22 of the additional submissions, it 

is denied that the Hon`ble Tribunal did not decide the factual 

aspect of reliability or lack of it in RInfra’s network. Insofar as 

paragraph 22 (a) is concerned, the Hon`ble Tribunal has 

categorically given a finding in paragraph 58 of the said judgment 

as under:   

 

“58. Laying down of parallel network in a congested metropolitan 

city like Mumbai where a reliable distribution network is already 

existing is to be viewed differently from situation in other areas in 

the country where there are deficiencies in the existing distribution 

network resulting in constraints in maintaining a reliable supply to 

the existing consumers and extending supply to new 

consumers………………………………………………………………………

…….. Tata Power should therefore, be restricted to lay down its 

network only in areas where laying down of parallel network 

would improve the reliability of supply and benefit the consumer 

and also for extending supply to new consumers who seek 

connection from Tata Power……” 

 

The contents of paragraph 58 of the said judgment are not mere 

observations as alleged. There was no question of declaring the 

law on Universal Service Obligations in terms of the Electricity Act 

as TPC had itself repeatedly and emphatically contended that it 

was not possible for it to lay its network in the entire area of 

supply common with that of RInfra and consequently the 

judgment gave certain situation specific directions.   

 

16.13. With reference to paragraph 23 of the additional submissions, it 

is denied that the Hon`ble Tribunal has left the decision qua the 

developments of the network with multiple licensed areas for 

consideration of this Hon`ble Commission while approving the 

network rollout plan of TPC and/or further 

development/augmentation of RInfra network.  The Hon`ble 

Tribunal has given clear directions in the said judgment which 

this Hon`ble Commission is bound to follow while approving the 
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network rollout plan of TPC.  The Tribunal has not given any 

guidelines but has given specific directions. So far as the 

reference of judgment of MCGM vs MERC & Others, reported in 

(2015) 2 SCC 431 is concerned, paragraph 28 thereof is relevant 

and is quoted hereinbelow:   

 

“28. Before we part with we would like to make it clear that there 

is a dispute between TPC and R-infra) (respondent No.9) which is 

the subject matter of Civil Appeal Nos. 4667-68/2013. RInfra is a 

distribution licensee in suburban Bombay where TPC is also a 

licensee. Both supply electricity to different consumers. Dispute is 

between them with regard to cross subsidiary surcharge (CSS) 

payable by consumer taking supply from TPC or R Infra network. 

We make it clear, by way of abundant caution, that we have not 

touched upon the said dispute and obviously so as even otherwise 

the subject matter in the instance case is totally different. Therefore 

Civil Appeal Nos.4667-68/2013 shall be decided on its own 

merits.” 

 

The said judgment thus specifically excludes the situation of TPC 

qua RInfra.  The entire attempt of TPC in paragraph 23 is to 

negate the directions of the Hon`ble Tribunal in the said 

judgment. 

  

16.14. With reference to paragraph 24 of the additional submissions, the 

submissions made by TPC therein are denied. It is denied that 

protection of consumers interest is paramount in terms of 

statutory framework.  This is contrary to the statute, various 

judgments of the Hon`ble Tribunal as well as the specific findings 

given inter-parties in the said judgment particularly in paragraph 

58.  The directions of the Hon`ble Tribunal clearly modulate the 

various rights and obligations inter-parties.  The entire objective 

of TPC’s interpretation of the contents of paragraph 58 is that 

TPC wants an unfettered rights to lay its network as and when it 

choose, where it choose and to whom it chooses, which 

interpretation is denied.  If what TPC contends is allowed it will 

result in creating monopoly in favour of TPC which will ultimately 

be contrary to overall consumers interest in the area of supply. 

  

16.14.1. It is the contention of TPC that as per the said judgment in 

Appeal No 246 of 2012 there is no restriction on laying of 
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parallel network to cater to the demand by an existing 

consumer, to supply to new consumer and such parallel network 

to be laid only if there is no reliable network or laying of network 

improves reliability, no physical constraints and it is in 

consumer interest. It is further submitted by TPC that consumer 

has to ultimately decide the distribution licence from whom he 

wishes to avail supply. The Consumer has a choice to elect both 

its source (Supply Licensee), mode of supply (Wires Licensee). 

 

16.14.2. It is submitted that contention of TPC as mentioned above is 

that it has an USO obligation and such USO obligation is met 

based on the choice of consumer, wherein consumer will decide 

supply licensee, wires licensee or both with a caveat that if any 

consumer chooses wires and supply of TPC, but there are 

physical constraints in reaching to that customer then TPC is 

not obligated to lay wires and can ask a customer to take supply 

from TPC on the wires of RInfra as per the said judgment.  It is 

submitted that TPC cannot have such liberty to lay wires as it 

chooses, when it chooses, to whom it chooses. Further, it cannot 

be intention of the said judgment to provide such a free will to a 

licensee where it can take advantage of having an existing RInfra 

network and duplicate the network wherever it chooses under 

the garb of consumer choice. 

 

16.14.3. Assuming while denying, that the contentions of TPC are valid 

on combined reading of various provisions of EA03, Rules and 

Regulations made there under and as per said judgment, it can 

be inferred that if all existing RInfra/new consumers ask for TPC 

network, TPC will be able to lay to only 40% of the consumers 

and rest 60% (almost all slum and low end consumers)  can be 

denied under the guise of ATE judgment that in view of physical 

constraints, TPC is not in a position to lay network and these 

60% of consumers should continue to take supply on RInfra 

network only.  It is submitted that this is not and cannot be the 

intent of the said judgment wherein only 40% of the consumer 

enjoy the choice and remaining 60% are denied the same, due to 

inability of TPC to connect to such consumers. Also, TPC will 

duplicate the network for 40% of consumers which will make 

RInfra network redundant and stranded resulting in increase of 

the wheeling charges of remaining RInfra consumers due to 
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depletion of consumer base and wheeling charges of consumers 

of TPC will also increase due to addition of high cost duplicate 

network. It is further submitted that such consumers who have 

a choice of taking supply from TPC will burden remaining 

consumers. In view of the aforesaid following paragraphs of the 

said judgment are relevant and are reproduced herein below for 

ready reference: 

 

“74. The Act has mandated the State Commission to protect the 

interests of the consumers. The State Commission, while giving 

any direction to the licensee is bound to ensure that such direction 

is in the interests of the consumer. Tata Power has expressed 

difficulties in laying down parallel network in the common licence 

area with RInfra. Laying of parallel network in every nook and 

corner of the city irrespective of the requirement and cost and 

where a reliable distribution system of RInfra is already existing 

would not be in the interest of the consumers of both Tata Power 

and RInfra as the existing network can be used for changeover. 

Wheeling charges of the Tata Power would increase due to 
un-necessary CAPEX and wheeling charges of RInfra would 
also increase due depletion of the consumer base. In 

changeover, RInfra recovers wheeling charges from changed over 

consumers and its consumer base, for evaluating wheeling 

charges, would remain intact. 

 

75. In this regard we are of the view that the approach adopted 

by the State Commission in case number 113 of 2008 dated 

15.6.2009, ruling that incurring heavy capital expenditure for the 

network roll-out is not the only option available to Tata Power in 

its efforts to supply electricity to different consumers in its licence 

area, and the provisions of the EA 2003 relating to Open Access 

and the provisions of the MERC (General Conditions of 

Distribution Licence) Regulations, 2006 relating to use of the 

distribution network of another distribution licensee, need to be 

explored by Tata Power, so that the cost is optimised, was the 

correct approach.” 

 

 

16.14.4. It is submitted that if TPC contentions are upheld and is allowed 

to lay duplicate network to only 40% of high end consumers will  
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not only lead to undue commercial advantage and cherry picking 

by TPC. In the said judgment, Hon’ble Tribunal has directed that 

Hon’ble Commission, in consumer interest, has to ensure no 

undue commercial advantage is gained by TPC by selectively 

laying down network to cater to only high end consumers and 

interest of RInfra has to be safeguarded to avert any cherry 

picking by TPC for switchover consumers. 

  

16.14.5. It is submitted that Hon’ble Tribunal in the said judgment has 

proceeded on the footing that TPC is unable to lay network for 

connecting each consumer to fulfill USO obligation of a 

distribution licensee. Relevant extract of the said judgment are 

as given below: 

 

“50. In the light of above discussions we feel that it is not 

established conclusively that Tata Power in laying network 

selectively for high end subsidizing consumers. However, such 

possibility is also not completely ruled out. Tata Power has 
made submissions regarding difficulties in laying down the 
distribution network due to space constraints and problem 
in getting permission from the Municipal Authorities for 
digging for laying cables. Difficulties in laying service line, 
installing transformers in the premises of the consumers 
and space constraints for metering arrangements are also 
brought to our notice.  

 

51. While directing Tata Power to lay down duplicate 
network in the licensed area where RInfra’s network is 
existing and changeover consumers are availing supply 
through RInfra’s network, it would be necessary to examine 

the practical difficulties in a congested metropolitan city where a 

reliable distribution system of RInfra is already existing. In the 

congested areas there are problems in laying down distribution 

network and installing switch gear, transformers and metering 

arrangement at consumers premises where the switchgear, 

transformer and metering arrangement of one licensee are already 

existing. In Multi storied buildings, there may be different types of 

consumers and mix of consumers (commercial and residential) 

having high or low energy consumption. Some of the consumers 
may find it beneficial to take supply from the other 
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licensee. However, it may not be practically possible to 
switch over the selective consumers due to non-availability 
of space for putting a second transformer, associated 
cables, switches and meters by the other licensee. 

 

52. Laying down of parallel network in a congested metropolitan 

city like Mumbai poses many physical constrains. Even if it is to 

be done by using entire underground cables/sub-stations digging 

of areas will pose numerous difficulties including getting 

approvals from the municipal authorities. Even if the parallel 
distribution network is laid in and around a cluster, it will 
be at an extremely high cost, which will be ultimately 
borne by the consumers. The cost of laying a distribution 
network in a congested metropolitan city will be much 
more than the normal cost. In view of the difficulties in 
laying the LT network, there will always issues regarding 
selective laying down of network by Tata Power and cherry 
picking the subsidizing consumers and not providing 
connectivity to the low end consumers. Laying down of 

network in the slums will extremely difficult. It may not be 
possible to lay down network and service line, etc. for the 
second licensee in certain areas. Therefore, some 
consumers particularly the low end consumers, even if they 
want to switch over to Tata Power will not be able to do so 
due to physical constraints. 

 

16.14.6. It is submitted that Hon’ble Tribunal in the said judgment by 

taking into consideration the cost involved in laying duplicate 

network, physical constraints in laying network, possibility of 

selective laying down of network and Cherry Picking the 

subsidising consumers by TPC, has held that it is in overall 

interest of consumers of TPC and RInfra to continue to get 

supply from TPC on RInfra network where RInfra network exists 

and vice versa. Hon’ble Tribunal has clearly held that TPC can 

supply to existing consumers of RInfra only on RInfra network 

with exception to improve Reliability and Para 59 of the said 

judgment where TPC has made considerable investment 

pursuant to directions of Hon’ble Commission.  Relevant extract 

of the said judgment are reproduced herein below: 
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“56. Therefore, in the circumstances of the present case where a 

reliable distribution system of RInfra is already existing and 

physical constraints in laying down of network by Tata Power 

and very high cost involved in the same, it is in the overall 
interest of consumers of Tata Power and RInfra that the 
changeover consumers continue to get supply from Tata 
Power on the RInfra’s network. It will also be convenient and 

economical for the consumer to changeover back to RInfra in case 

RInfra’s tariff becomes more attractive in future. 
 

61. …….However, Tata Power can supply power to the 
existing consumers of RInfra irrespective of category of 

consumer on the request of the consumers only through 
RInfra’s network by paying the necessary wheeling charges as 

well as the other compensatory charges including the cross 

subsidy charges to RInfra. ….. 

 

80 (ii) ……. Therefore, it is in the interest of consumers of Tata 

Power and RInfra that the changeover consumers of Tata 
Power continue to get supply from Tata Power on the 
RInfra, even if a 33/22 kV sub-station of Tata Power is 
available in the vicinity…..” 

  

16.14.7. It is submitted that overall objective of the said judgment is cost 

optimisation in consumer interest and use RInfra’s reliable 

network only to supply to RInfra existing consumers and TPC 

network only to supply to TPC existing consumers.  

 

16.14.8. In view of the aforesaid TPC’s contention that it can also supply 

to existing consumers of RInfra is denied and without any basis. 

Hon’ble Tribunal in the said judgment in consumer interest, to 

avoid extra burden on consumers due to duplication of network 

has restricted TPC and RInfra to not lay network to consumers 

where there is already existing network. This in the opinion of 

the Hon’ble Tribunal and rightly so will require amendment of 

Licence of both TPC and RInfra. 

  

 

17. In the circumstances it is respectfully submitted that this Hon`ble 

Commission may be pleased to direct TPC to present the rollout 
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plan strictly in consonance with the directions of the Hon`ble 

Tribunal as stated and submitted hereinabove by RInfra.   

 

Response to the additional submissions of TPC dated 24-08-2015 
relating to issue of “New Connection/”New Consumer”. 

 

18. The meaning of the term “new connection”/”new consumers” has 

to be read and defined in the context of and in the light of and 

directions given in the said judgment of the Hon’ble Tribunal.  It 

cannot be that for part submissions reference is to be made to the 

judgment and in respect of other part the said judgment is to be 

ignored.  Either the said judgment is to be applied as a whole or 

not at all  (a course at present not permissible). 

 

19. In regard to new connection/new consumers the following in the 

said judgment is relevant.  

 

“58. Laying down of parallel network in a congested metropolitan 

city like Mumbai where a reliable distribution network is already 

existing is to be viewed differently from situation in other areas in 

the country where there are deficiencies in the existing distribution 

network resulting in constraints in maintaining a reliable supply to 

the existing consumers and extending supply to new consumers. 

……………………………………..Tata Power at the same time cannot 

maintain its right to lay down distribution network selectively even 

in areas where a reliable network of RInfra is existing. Tata Power 

should therefore, be restricted to lay down its network only in 

areas where laying down of parallel network would improve the 

reliability of supply and benefit the consumer and also for 

extending supply to new consumers who seek connection from Tata 

Power. Tata Power’s Rollout Plan should therefore, be restricted to 

only such areas… . 

 

61. …… However, Tata Power can supply power to the existing 

consumers of RInfra irrespective of category of consumer on the 

request of the consumers only through RInfra’s network by paying 

the necessary wheeling charges as well as the other compensatory 

charges including the cross subsidy charges to RInfra. However, 

there shall be no restriction on Tata Power or RInfra to lay network 

for supply to new connections……. 
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74. The Act has mandated the State Commission to protect the 

interests of the consumers. The State Commission, while giving any 

direction to the licensee is bound to ensure that such direction is in 

the interests of the consumer. Tata Power has expressed difficulties 

in laying down parallel network in the common licence area with 

RInfra. Laying of parallel network in every nook and corner of the 

city irrespective of the requirement and cost and where a reliable 

distribution system of RInfra is already existing would not be in the 

interest of the consumers of both Tata Power and RInfra as the 

existing network can be used for changeover. Wheeling charges of 

the Tata Power would increase due to un-necessary CAPEX and 

wheeling charges of RInfra would also increase due depletion of 

the consumer base. In changeover, RInfra recovers wheeling 

charges from changed over consumers and its consumer base, for 

evaluating wheeling charges, would remain intact. 

 

80 (iii) In view of the practical difficulties in laying down parallel 

network in Mumbai as pointed out by Tata Power we have given 

some directions under paragraphs 58 to 61 regarding restricting 

the Roll out Plan of the Tata Power only to the areas where laying 

down of parallel network will improve the reliability of supply and 

benefit the consumers and directions for continuation of changeover 

arrangement irrespective of category or consumption of consumers, 

commissioning of network where a substantial expenditure has 

been incurred by Tata Power in laying down new network on the 

directions of the State Commission, consumers who had already 

switched over to Tata Power, laying down network for providing 

new connection, changeover and switch over protocol, change in 

licence conditions of the licensees, etc. However, there shall be no 

restriction on any licensee to lay network for supply to new 

connections. The State Commission is also directed to decide the 

detailed protocol for switchover and changeover after hearing all 

concerned.” 

 

From the aforesaid it is clear that TPC has no freedom to lay 

network to a new connection or a new consumer in any and every 

area as it chooses. 

  

20. The definition purported to be given by TPC to the term new 

connection/new consumers is as follows:  
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The term 'New Consumer'/ 'New Connection' includes: 

 

(a) Any person who has made an application for supply of power 

and whose premises is, for the time being, not connected to the 

works of the distribution licensee for receiving supply of electricity 

and also includes a person whose premises have been 

permanently disconnected by a licensee. 

 

(b)  person who has made an application for supply of power and 

those premises is, for the time being, connected to the works of the 

distribution licensee for only receiving temporary supply of 

electricity. 
 

(c) Any other person/ premises as may be decided by the Hon'ble 

Commission from time to time. (Underlining Supplied) 

 

21. From the aforesaid it is clear that TPC wants to pick and choose 

and lay network selectively in complete disregard of an existing 

reliable network in the area.  

 

22. TPC has propounded not an exhaustive but a inclusive definition 

for new connection/new consumers which leaves it open to TPC 

to lay to any consumer without circumscribing the parameters of 

the definition 

 

23. TPC states that New Connection/New Consumer would include 

“any person who has made an application for supply of power and 

whose premises is for the time being not connected to the works of 

the distribution licensee for receiving supply of electricity and also 

include a person whose premises has been permanently 

disconnected by a licensee”.  The aforesaid interpretation would 

enable TPC to persuade an existing customer of RInfra to 

approach RInfra and request for being permanently disconnected 

from RInfra.  Such a consumer would be a consumer who is for 

the time being not connected to the works of RInfra or a person 

whose premises has been permanently disconnected by RInfra in 

pursuance of an application by such a consumer.  In the 

submission of TPC such a consumer can be connected by TPC to 

TPC’s supply by laying TPC’s wires from anywhere to anywhere 
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inspite of the fact that a reliable network of RInfra exists. This 

completely negates the judgment and establishes the intention of 

TPC to selectively lay its network and to cherry picking. This 

interpretation of TPC is denied. 

 

24. The second category TPC wants to include in the definition of new 

connection/new consumers is as follows:  

 

(b) Any person who has made an application for supply of power 

and those premises is, for the time being, connected to the works of 

the distribution licensee for only receiving temporary supply of 

electricity. 

 

The aforesaid clearly negates the binding directions of the 

judgment. For the purpose of temporary supply there is already 

an established reliable connection and network of RInfra. Thus, a 

consumer who applies for temporary connection to RInfra may 

draw such power either from the established reliable connection 

and network of RInfra or RInfra would have laid a reliable 

network. If such a consumer disconnects from RInfra, TPC would 

have to lay fresh network to such a consumer which is completely 

contrary to the findings and directions of the said judgment. TPC 

can persuade consumers to disconnect from RInfra, then claim 

that such a consumer falls in the category of a new 

connection/new consumer and then connect to such a consumer. 

 

25. The third category of new connection/new consumers propagated 

by TPC is as under:   

 
(c) Any other person/ premises as may be decided by the Hon'ble 

Commission from time to time 

 

There is no guidance or guidelines given as to what are the 

criteria that the Commission may adopt for the purpose of 

deciding “any other person/premises”. 

 

26. The proposed purported definition of new connection/new 

consumers is completely at variance with and diametrically 

opposite to the findings and directions in the said judgment 

which are based on:  
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(i) the practical difficulties in congested metropolitan city where 

a reliable distribution system of RInfra is already existing;  

(ii) practical impossibility to switch over the selective consumers 

due to non-availability of space for putting a second 

transformer, associated cables, switches and meters by the 

other licensee:  

(iii) enormous difficulties including getting approvals form 

Municipal authorities;  

(iv) extremely high costs of laying network, particularly in 

congested areas which will be ultimately borne by 

consumers.   

(v) issues regarding selective laying down of network by TPC and 

cherry picking the subsidizing consumers and not providing 

connectivity to low end consumers;  

(vi) extreme difficulty in laying down of network in the slums  

(vii) impossibility to lay down network and service line, etc. for 

the second licensee in certain areas;  

(viii) redundancy of parallel network to the extent of 50% of the 

total network of RInfra and  Tata Power and the cost of 

stranded distribution system being borne by the consumers 

of Mumbai;  

(ix) if some of the consumers were migrated to Tata Power using 

the RInfra’s network (change over consumers) switch over to 

Tata Power the RInfra’s network will become redundant for 

which it was earlier getting wheeling charges from the 

change over consumers, the fixed charges of the redundant 

system of RInfra which were earlier earning revenue will then 

be borne by consumers of RInfra;  

   

27. From the aforesaid and several other findings in the said 

judgment it is clear that new connection/new consumers can only 

mean that such a consumer has never been connected to the 

distribution system of any licensee and is seeking connection for 

the first time. Further, the aforesaid findings indicate that 

preventing high cost of network duplication in an area is the 

ultimate consideration and so all new connections in a given area 

must be supplied by the licensee which has an existing reliable 

network in such area and whose incremental cost of laying 

network to connect such new consumers is lower.  
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28.  If the contentions of TPC were to be accepted it would mean that 

in a slum in the centre of the city where a reliable network of 

RInfra exists, and where RInfra has been continuously supplying 

electricity, a slum redevelopment scheme takes place and new 

towers come up, TPC can lay its entire network right from putting 

up second transformers, associated cables, switches and meters 

and get its line to such transformers from far away (this is the 

claim of TPC while putting forward Brown Field projections).  This 

completely negates the said judgment.  

 

29. With specific reference to the additional submissions dated 24-

08-2015, RInfra submits as under:   

 

30. With reference to paragraphs 1 to 5 of the said submissions, they 

do not require any reply. 

 

31. With reference to paragraph 6 of the said submissions, the same 

is a repetition of a part of paragraph 24 of TPC’s additional 

submissions dated 24-08-2015 which has already been replied 

hereinabove and RInfra denies all that is contrary to or 

inconsistent with what is stated therein. It is denied that there is 

no restriction on laying parallel network as alleged or at all. It 

would be clearly contrary to the said judgment, to the consumers 

interest and would result in enhancement of burden on the 

consumers if TPC is allowed to lay network to what TPC defines 

as a new consumers or a new connection inspite of there being 

existing in the same area reliable network of RInfra. 

 

32. With reference to paragraph 7 of the said submissions, it is 

denied that the Hon`ble Tribunal has not laid down any 

guidelines/restrictions in laying of parallel network for supplying 

electricity to new connection/new consumers catering to the 

demand of existing consumers or laying of parallel network in 

consumers benefit.  The Hon`ble Tribunal has imposed specific 

restriction and if the interpretation as put forward by TPC in 

paragraph 7 is accepted, TPC would get carte blanch to lay 

network indiscriminately once a consumer demands supply from 

TPC. The term “new connection/new consumers” have been 

clearly used in the context of the said judgment. If the existing 

statutory and regulatory regime and specific circumstances of 
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Mumbai are to be taken into consideration there can be no other 

meaning to the term new connection/new consumers other than 

the one put forward by RInfra. 

 

33. With reference to paragraph 8 of the said submissions, the said 

paragraph merely reproduces the provisions of the Act. 

 

34. With reference to paragraph 9 of the said submissions, the same 

is contrary to all the other submissions of TPC as well as the said 

judgment.  TPC now claims to be entitled to supply in the entire 

area on its own network to all consumers be they existing or new 

and in that process TPC seeks to twist the meaning of new 

consumers to include those who have disconnected from RInfra.  

If this interpretation of TPC is to be accepted, it is but right that 

TPC is compelled to lay its network in the entire area and 

simultaneously is compelled to hand over RInfra’s network back 

to RInfra immediately.  What TPC wants to achieve is to lay its 

network as it chooses when it choose to whom it choose and 

thereby progressively render RInfra’s network redundant – a 

result which is frowned upon by the Hon`ble Tribunal in the said 

judgment. The contents of paragraph 9 are denied. 

 

35. With reference to paragraph 10 of the said submissions, the 

contents thereof are out of context quotations from various 

provisions and TPC’s interpretation and the contents of paragraph 

10 as made are denied. 

 

36. Referring to paragraphs 11 to 13 of the said submissions, the 

interpretation put to new connection/new consumers by Tata 

Power is denied. The submissions made in the paragraph under 

reference are repetitive and have already been replied to 

hereinabove. RInfra denies the contents thereof.  

 
37. Referring to paragraph 14 of the said submissions, it is denied 

that the term new connection/new consumers as used in the said 

judgment have to be interpreted in the manner canvassed by TPC. 

It is denied that there is no restriction imposed on any 

distribution licensee from laying network as alleged or at all or 

that TPC has taken the same into account in its rollout plan.  It is 

denied that the network rollout plan would have to be approved.   
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Response to Presentation of TPC dated 12-08-2015. 

 

38. RInfra proceeds to reply to individual slides of the presentation in 

respect of RInfra area of supply, made by the Petitioner during the 

hearing held on 12-08-2015.   

 

39. It is submitted that presentation made by TPC was primarily 

based on additional submissions filed on 06-08-2015. RInfra has 

filed its detailed submissions on 11-08-2015 in response to TPC’s 

additional submissions. RInfra repeats and reiterates the 

contents of its submissions dated 11-08-2015 and are not 

repeated for the sake of brevity.  

 
40. With reference to slide 6 and slide 16, it is submitted that the 

network roll out principles considered by TPC proceed on 

completely erroneous and misleading footing, inter alia, that new 

as well as existing RInfra consumers are free to opt for any of the 

distribution licensee’s network, which defeats the very basis, 

object and purport of the  judgment dated 28-11-2014 in Appeal 

No 246 of 2012 (“the said judgment”) by apparently seeking to 

restart the entire matter of cherry picking and selective network 

laying, only this time under the garb of “consumer choice of 

network”. TPC is, purportedly on an apparent incorrect 

interpretation to suit itself, seeking to give the said judgment a go 

by thereby nullifying the same. The purported contentions of TPC 

run counter to its own earlier stand with regard to duplication of 

network and constraints in laying the same in its area of supply.  

However, purported roll out plan submitted by TPC also does not 

address the core issue of constraints faced by TPC in erecting 

substations etc. In this regard, the following is submitted: 

 

41. The said judgment lays down the following principles for network 

development in the common area of supply of RInfra and TPC: 

i) Where a reliable distribution of RInfra already exists it would 

be in the overall interest of consumers of TPC and RInfra 

that the change over consumers must continue to get supply 

from TPC on RInfra’s network with liberty to change over 

back to RInfra in case RInfra’s tariff becomes attractive – this 

being so as duplication of network particularly on account of 

physical constraints and high costs would not be in the 

overall interest of the consumers (Thus switch over of any 
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consumer using RInfra’s network is barred by the said 

judgment); 

ii) No undue commercial advantage should be gained by TPC by 

selectively laying down network to cater to only high end 

consumers and any cherry picking by TPC should be 

avoided; 

 

iii) TATA POWER SHOULD BE RESTRICTED TO LAYING DOWN 

ITS NETWORK ONLY IN AREAS (A) WHERE LAYING DOWN 

OF PARALLEL NETWORK WOULD IMPROVE THE 

RELIABILITY OF SUPPLY AND BENEFIT THE CONSUMERS 

AND (B) EXTEND SUPPLY TO NEW CONSUMERS WHO 

SEEK CONNECTION FROM TATA POWER; 

 

iv) Only in areas where TPC has made considerable investment 

in constructing the distribution system in pursuance to the 

directions of this Hon`ble Commission and if such 

distribution system is yet to be commissioned and 

capitalized then it should be allowed to be commission and 

capitalize such assets to feed the consumers as decided by 

the Commission 

 

42. It can be seen from the Slide 6 that TPC’s interpretation of new 

load/connection is the one also including Redevelopment of 

existing areas. This interpretation of TPC runs contrary to the 

stated principles of the said judgment viz. avoidance of high cost 

when an existing reliable network is already present in the area 

concerned and that for such areas, the consumers should get 

supply from TPC using the existing network of RInfra. It is 

submitted that TPC has conveniently interpreted “Redevelopment” 

as “new connection” and proceeded on the footing that for new 

connections it is free to lay network and provide supply. However, 

as said above, Redevelopment cannot be termed as new 

connection as in case of redevelopment, there already exists a 

network supplying to the existing load. While Redevelopment 

would result in creation of additional load, the same can be 

served most efficiently and with least economic implication, 

through augmentation of such existing network itself, instead of 

creation of parallel network, involving high cost, which is exactly 

what is sought to be prevented by the said judgment. The report 
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attached as Annexure 2 to RInfra submissions dated 12-08-2015  

shows a general illustration as to how the existing meshed 11kV 

network of RInfra in a given area ensures that the cost of serving 

incremental load and incremental load as a result of 

redevelopment for RInfra would be much lower as compared to 

TPC which would not have its existing network and would be 

required to lay down the same. 

 

43. Another consideration for network development as listed out by 

TPC is “consumer demand and network development in consumer 

interest”. This interpretation of TPC is not found anywhere in the 

said judgment. The said judgment seeks to protect the interests of 

all consumers and this is precisely why it lays down specific 

principles for network development. Else, if “consumer demand” 

was the principle as TPC has purportedly put across, all network 

in the common area would be developed simply on consumer 

demand and no principle would be required at all. It is submitted 

that the “consumer interest” that TPC is referring to will be served 

best only when network duplication is prevented. Consumer 

interest means the interest of all consumers put together – both of 

RInfra and of TPC and such interest will be harmed irreparably if 

fixed costs of the network are allowed to be doubled. In this 

regard, paras 74 to 76 of the said judgment are quoted below, 

which clearly specify how “consumer interest” is to be interpreted 

in the context of network development in the common license 

area: 

 
“74. The Act has mandated the State Commission to protect the 

interests of the consumers. The State Commission, while giving any 

direction to the licensee is bound to ensure that such direction is in 

the interests of the consumer. Tata Power has expressed difficulties 

in laying down parallel network in the common licence area with 

RInfra. Laying of parallel network in every nook and corner 
of the city irrespective of the requirement and cost and 
where a reliable distribution system of RInfra is already 
existing would not be in the interest of the consumers of 
both Tata Power and RInfra as the existing network can be 
used for changeover. Wheeling charges of the Tata Power would 

increase due to un-necessary CAPEX and wheeling charges of 

RInfra would also increase due depletion of the consumer base. In 

changeover, RInfra recovers wheeling charges from changed over 
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consumers and its consumer base, for evaluating wheeling 

charges, would remain intact.  

 

75. In this regard we are of the view that the approach 
adopted by the State Commission in case number 113 of 
2008 dated 15.6.2009, ruling that incurring heavy capital 
expenditure for the network roll-out is not the only option 
available to Tata Power in its efforts to supply electricity to 
different consumers in its licence area, and the provisions of 
the EA 2003 relating to Open Access and the provisions of 
the MERC (General Conditions of Distribution Licence) 
Regulations, 2006 relating to use of the distribution 
network of another distribution licensee, need to be explored 
by Tata Power, so that the cost is optimised, was the correct 
approach. 
 

76. The Commission should have continued to follow the same 

approach in its subsequent orders too. We have already given 

directions in regard to laying down of network by Tata Power in the 

preceding paragraphs while deciding the second issue.”  

(Emphasis Supplied) 

 

In accordance with the above, it is clear that the directions given 

in the said judgment regarding development of network by TPC 

should be implemented with cost optimisation as the ultimate 

and sole objective. The judgment clearly specifies that consumer 

interest will be protected by maximum utilisation of RInfra’s 

network, so that capex can be optimised by taking full advantage 

of economies of scale offered by RInfra’s network and its spread.  

 

44. Regarding “increasing reliability of supply” to existing consumers, 

the plan submitted by TPC nowhere demonstrates as to how 

Reliability of supply as provided by RInfra network is factored in 

the plan and what measure of reliability has been considered and, 

in areas where TPC purportedly claims poor reliability, what is the 

cost of reliability improvement that has been considered in the 

plan. It is submitted that reliability of supply to consumers of 

RInfra is ensured through overall planning of network to ensure 

N-1 redundancies so that in case of tripping, most consumers can 

be served through alternate feeding, thereby ensuring lower 

minutes “off supply”. Further, network augmentation and up-
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gradation to ensure even further improvement in reliability is a 

continuous feature of RInfra’s capex plans and for which RInfra is 

only required to undertake incremental capex. Therefore, in order 

to evaluate the rollout plan in the context of improvement in 

reliability, the Hon’ble Commission has to (a) arrive at an 

objective measure of reliability from the point of view of 

consumer, (b) determine what can be defined as “poor” reliability 

and (c) most importantly, considering the cost of improvement in 

reliability of both licensees to arrive at a decision which avoids 

high cost incidence on all consumers. 

 

45. It is submitted that in order to meet the principles of economics of 

network development as laid down by the Hon’ble Tribunal, any 

conditions for network development imposed by the Hon’ble 

Commission as part of the present proceedings would not be in 

consonance with the present License issued to TPC and hence 

would require the Commission to specify the Specific Conditions 

not only for TPC but also for RInfra, so that the two Licensees are 

able to ensure most optimal network expansion and 

modernisation in a coordinated manner. The purported 

interpretation given by TPC is, as stated above, incorrect thereby 

giving a complete go by to the said judgment and also seeking 

permission of this Hon`ble Commission to lay network wherever it 

chooses. 

 
46. With reference to slide 7, it is submitted that the network rollout 

plan given along with the additional submissions dated 06-08-

2015 as well as in the Petition contains several discrepancies 

which are highlighted in RInfra submissions dated 11-08-2015 

(Para 11.3 to 11.10). This slide 7 only lays out how changes in the 

network roll-out plan have been made by TPC between October 

2014 and Feb 2015 based on its interpretation of the said 

judgment. However, as explained in the above mentioned 

paragraphs, there are considerable discrepancies in such 

interpretation of TPC. Accordingly, such rollout plan, inter alia, 

on the said basis is clearly required to be rejected. 

 

47.  With reference to slide 10 and 11, in respect of  Table giving 

details of existing network, RInfra submits the following:  
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47.1. TPC has laid negligible network in BEST’s area of supply as 

compared to that of RInfra, wherein it had option to use the 

existing network of RInfra. For example, the LT cable length in 

BEST area is only 26 km, whereas in RInfra area it is 1113 KM 

and same applies to other network parameters also. This clearly 

shows that TPC is concentrating on duplicating the network in 

the area where it can be avoided by utilising RInfra’s existing, 

reliable network and is not proposing to lay network as much as 

is required in BEST area, where it has no option of utilising 

BEST’s network and is therefore obligated to serve consumers 

using its own network only.  

 

47.2. The loading percentage of the existing network of TPC and TPC’s 

proposal to enhance the loading of CSS to 50% (as per TPC’s 

Additional Submissions dated 06-08-2015) is completely outside 

the scope of the present proceedings. These proceedings are 

confined to approval of TPC’s network roll-out plan in accordance 

with the observations and principles enunciated by the said 

judgment. In fact, TPC’s suggestion appears to be to load its 

existing network to 50% by making the existing network of RInfra 

supplying to such consumers, redundant. RInfra submits that 

this is in complete contravention to the said judgment which has 

held that consumers who are presently connected to and served 

by RInfra should be supplied by TPC on changeover only.  

 

47.3. The said judgment only allows TPC to commission and capitalise 

assets which are under construction and where significant 

investment is made (i.e. there is significant level of CWIP). 

However, TPC has enlarged the scope of this finding to include 

even those assets which are already capitalised by TPC, but are 

not loaded optimally, as claimed by TPC. It is submitted that 

since such assets are already commissioned and capitalised, they 

will form part of TPC’s ARR. As far as loading is concerned, no 

new DSS or CSS commences with optimal loading from day one 

and loading gradually increases over time as more new 

connections are extended and there is growth in specific 

consumption of already connected consumers. It is submitted 

that the said judgment does not delve into these issues at all and 

only provides for capitalisation of those assets where capital is 

already committed by TPC based on Commission’s directions in 

Case No. 151 of 2011, and significant CWIP exists. It is submitted 
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that any additional approval by this Hon’ble Commission fro 

increasing the loading of TPC’s existing network would be in 

violation of the directions of the said judgment. 

 

In view of what is stated hereinabove: 

  

47.4. It is submitted that loading of existing network of TPC in BEST 

area is 28%, which clearly reflects that historically TPC network is 

loaded to such an extent and now TPC, by conveniently 

interpreting the said judgment to increase the loading of its 

existing network, by seeking to switchover existing RInfra 

consumers thereby making RInfra network redundant. 

 

48. With reference to slides 13 to 29, RInfra has, for the sake of 

brevity, divided its submissions based on the three types of areas 

identified by TPC in its petition, rather than commenting on each 

slide separately. The submissions are as follows: 

 

  Yellow Field Areas: 
48.1.  As submitted by TPC, these are areas with limited potential for 

growth and TPC, in its petition, has only proposed little capex for 

last mile connectivity in H West Ward. However, it is not clear as 

to how TPC proposes to migrate a load of 102 MW (as per Slides 

27 and 28) from existing consumers of RInfra across all wards, 

while only proposing minimal capex for last mile roll-out in H 

West Ward. This seems to indicate that under the garb of 

approval of Network Roll-out, TPC plans to switchover existing 

RInfra consumers, already being served through a reliable 

network of RInfra. RInfra submits that as per the judgment of the 

Hon’ble Tribunal, load migration through switchover is generally 

prohibited and is only permitted as an exception in case of those 

consumers as decided by the Hon’ble Commission, in order for 

TPC to commission and capitalise its works, wherever significant 

capital investment is already made. 

 

 

  Brown Field Areas: 
 
48.2.   In respect of brown field areas, at the outset it is submitted that 

TPC has apparently based its assessment on “MCGM’s proposed 

Development Plan 2013 – 2034)”.  It is submitted that it is public 
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knowledge that the proposed development plan as published by 

the Government of Maharashtra has several discrepancies, does 

not reflect the correct position and thus is under rectification 

after verifying the real position. It is thus not clear as to how the 

same has been considered by TPC as the basis of “Brown field 

areas”.  The projections are thus clearly incorrect and 

consequently the rollout plan based on such incorrect projections 

which in turn are based on incorrect DP (and undergoing major 

rectification and change at present) is required to be rejected.  

 

48.3.  TPC has considered load growth of almost 446 MW to propose 

network rollout i.e. TPC is proposing to duplicate the network to 

the extent of 35% of RInfra’s existing load (for total RInfra load – 

for brown field areas only, the percentage would be even higher). 

As mentioned above, it is submitted that in case of redeveloped 

premises, RInfra’s network is already existing and providing 

supply to the existing buildings/structures. If TPC is allowed to 

supply to such redeveloped premises, it would amount to 

duplication of network by TPC. It is submitted that even if any 

augmentation needs to be done to cater to redeveloped premises, 

RInfra’s cost would be only a small fraction of the cost which TPC 

will have to incur, as already stated above. A sample computation 

of the same is annexed and marked as Annexure “2” of RInfra 

submissions dated 11-08-2015.  

 

48.4. TPC has, neither in its petition, nor in its presentation, indicated 

the capital investment in Rs. Cr. that it proposes to incur in 

Brown Field Areas in order to meet the load that TPC has 

projected to be catered through its network. This is important 

statistics to evaluate the aspect of cost efficiency of duplication of 

network vis-a-vis what would be the capex if existing network of 

RInfra were to be upgraded / reconfigured to cater to additional 

load of redevelopment.  

 

 Green Field Areas: 
 

48.5.   In respect of green field areas, it is submitted that any network 

rollout plan to be approved for green field areas needs to be 

considered in light of existing network availability of RInfra or 

TPC and only that licensee should be allowed to lay network 
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whose marginal cost is lower to lay network to such new 

consumer.  

 

49. With specific reference to Slide 14 (read with slide 29), it is 

submitted that the said “Principle 3” of TPC relates only to para 

59 of the said judgment, which allows TPC to commission and 

capitalise its works where significant capital investment is made 

pursuant to the Commission’s earlier directions and, even in case 

of such assets, the Commission is required to decide as to which 

consumers should be allowed to be fed from such assets. 

Therefore, in its network rollout plan, TPC is expected to 

specifically point out the assets which are already in construction 

and where significant investment has been made, in which 

areas/wards such assets exist and which consumers or type of 

consumers such assets propose to serve. Only such load, if at all 

any, needs to be considered by TPC in its Roll-out Plan. Even in 

that case, the Hon’ble Commission will decide the consumers / 

load that should be allowed to be fed from such assets. Instead, 

TPC has proposed to generalise this exception of the said 

judgment and is seeking to transfer existing consumers of RInfra 

on those assets which are already commissioned and put to use.  

 

50. With specific reference to Slide 15, it is submitted as follows: 

 

50.1.  RInfra has been a power distribution utility of the suburban 

Mumbai since more than 8 decades and has developed reliable 

network in every nook and corner of its supply area. It has a total 

of 77 nos. of 33(22)/11kV substations within its licensed supply 

area with total installed capacity of 3297 MVA fed through a 

network of nearly 880kms of 33(22)kV underground cable 

network spread across the supply area. The peak arithmetic 

demand as seen by the 33(22) kV network during May 2015 was 

1996 MVA & coincident demand 1825 MVA; thus having an 

optimal installed capacity to demand ratio of 1.6. The total 

installed distribution transformer capacity as on May-June 2015 

was about 4606 MVA in more than 6700 nos. of distribution 

substations (i.e nearly 17 nos. of substations/sq.kms and nearly 

12 MVA of installed capacity/sq. km). A meshed open-ring 11kV 

cable network, totalling to about 3200kms of circuit length, feeds 

the distribution substations. At the LT level, the total LT mains 

network length is about 5900 kms reaching each and every 
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domestic consumer; irrespective of whether the consumer is from 

densely populated slum area such as Shivaji nagar or premium 

residences in Khar, Juhu, Bandra areas, or remotely located 

fishermen colonies in Uttan area. Geographical Map giving details 

of RInfra network details marked as Annexure “1” are already 

submitted along with RInfra submissions dated 11-08-2015. 

 

50.2.  The overall reliability of RInfra’s network (considering the 

network spread) is among the best in the nation with availability 

of 99.99% achieved in view of interconnected mesh network at 

various voltage level and  through deployment of state-of-the-art 

systems like SCADA (Supervisory Control And Data Acquisition), 

DMS (Distribution Management System), Integrated GIS 

(Geographical Information System) and OMS (Outage 

Management System) which support the physical network and are 

unparalleled in the country. The unique 11kV and LT Mesh 

network is far more effective than the traditionally used ‘ring’ 

network, to ensure that electricity is restored during a power 

outage, with the least delay or in-convenience to the customers. 

The overall network planning philosophy of RInfra is the key 

element in ensuring unmatched reliability that the system 

provides to its connected consumers, across the entire license 

area. The detailed report of RInfra network reliability and 

expansion philosophy, measures to further improve reliability, 

cost effectiveness of RInfra network for new/redeveloped loads etc 

marked as Annexure “2” is already submitted along with RInfra 

submissions dated 11-08-2015.  

 

50.3.  In view of its extensive reliable network in  the entire area of 

supply which is common to TPC, any laying of network by TPC 

would not only result in incurrence of significantly high fixed cost 

to lay such network, but would also not be justified in view of its 

marginal utility, since the reliability and quality of supply 

rendered by existing RInfra’s network is anyway superior and 

further improvements thereon can be executed by RInfra at little 

incremental capex on its existing network as against TPC which 

would have to lay the entire network. RInfra in its report on 

network reliability and expansion philosophy of RInfra annexed as 

Annexure-2 to the RInfra submissions dated 11-08-2015 has 

explained overall network planning process of RInfra and how the 

same ensures that RInfra’s cost of extending supply to consumers 
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and its cost of improvement in reliability will only be incremental 

and hence minimal, as against cost of creation of network from 

scratch, which would put the burden of cost doubling on all 

consumers in the area of supply.  

 

50.4.  It is submitted that while TPC claims to have considered in the 

Roll-out plan, the reliability of its change-over consumers based 

on its own data, there is actually no demonstration of the same in 

the Rollout Plan. The Rollout plan does not provide any data that 

TPC has purportedly considered, nor does it demonstrate as to 

how such data has been used to propose network development in 

order to purportedly improve reliability. Further, the rollout plan 

does not provide any cost implication of such purported 

improvement of reliability, which, in RInfra’s submission is of 

paramount importance as quality and reliability are never viewed 

in isolation of their cost implication on the consumers.  

 

50.5.  It is submitted that TPC intends to switchover and duplicate 

network for almost 548 MW (out of a total of 605 MW) contrary to 

the principles and directions of the said judgment, which specifies 

that even the changeover consumers (consumers receiving supply 

on RInfra network) will continue to remain connected to RInfra 

network even if TPC network is available in vicinity. Relevant 

extract of the said judgment are reproduced below:  

 

“80(ii) …..Therefore, it is in the interest of consumers of Tata 
Power and RInfra that the changeover consumers of Tata 
Power continue to get supply from Tata Power on the RInfra, 
even if a 33/22 kV sub-station of Tata Power is available in 
the vicinity. It will also be convenient and economical for the 

consumer to changeover back to RInfra in case RInfra’s tariff 

becomes more attractive in future.” (Emphasis Supplied) 

 

51. With reference to Slides 30 to 40, it is submitted that the same 

relate to the rollout plan for Mumbai City, which plan in RInfra’s 

opinion, is required to be completely revised in view of Hon’ble 

Commission’s opinion during the hearing held on August 12, 

2015, that TPC is required to be prepare its rollout plan 

considering the entire existing and proposed load in BEST area.   
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52. With reference to slide 41, it is submitted that TPC has 

reassessed ward-wise load projection figures and has revised 

current load projection to 744 MW.  However, despite the load 

projection having been reduced from 1065 MW (as per Roll Out 

plan submitted in February 2015) to 744 MW, out of which 605 

MW is in RInfra’s area, TPC has maintained the same capital 

expenditure of Rs.1380 Crore , which is the same Table as Table 

13 in the Petition in Case No. 182 of 2014 filed in February 2015. 

Thus, it appears that TPC is merely giving an impression that in 

view of the order of this Hon`ble Commission it is giving an 

update to reflect the new statistics but nonetheless is keeping the 

expenditure the same, even after projecting a lower load. Thus 

clearly the purported revised rollout plan is fraught with data 

errors and is merely an eye wash and is required to be rejected.  

 
53. With reference to slide 42, it is submitted that TPC has laid 

network after the ATE judgment dated 28-11-2014 contrary to the 

directions given in the said judgment, wherein TPC was 

specifically restrained from laying any network till approval of roll 

out plan. Relevant extract of the ATE judgment is as reproduced 

below: 

 

 “58 ......The Rollout Plan shall be approved by the State 

Commission only after hearing RInfra and the consumers. In the 
meantime, Tata Power should be restrained to lay down 
distribution network in the distribution area common to 
RInfra. 

 

 61. In view of above, Tata Power is directed to submit its Roll Out 

Plan as indicated above for approval of the State Commission. In 

the meantime, Tata Power is restrained to lay down its 
distribution network in the area common to RInfra till 
further orders of the State Commission on its Rollout Plan 
as per the directions given in this judgment. .....” (Emphasis 

Supplied) 
 

54. With reference to slide 44 and 45,  it is submitted that and as is 

clear from the daily order dated 06-08- 2014, in respect of the 

proceedings undertaken by this Hon`ble Commission on 30-07-

2015, TPC was required to furnish the following information: 
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“i. Detailed geographical plan indicating existing and proposed 

network. 

ii. Explain how its proposed network rollout plan satisfies the 

various principles provided in paragraph 58 to 61 of ATE 

judgment and previous orders of this Commission. 

iii. Provide distinction, wherever necessary, for the area served 

by RInfra and area served by BEST. 

iv. Reconcile the figures provided in year wise network rollout 

and year wise capex phasing. 

v. Clarify load projection of 1385 MW, potential load of 1065 MW 

and load booked of 744 MW considered in network rollout 

plan.  Also separate out the details for RInfra and BEST’s area 

of supply in this respect. 

vi. Update the Petition to reflect the new statistics. 

vii. Make necessary modifications in the Petition to address the 

concerns raised by the Commission in its Order dated 14 

August, 2014 in Case No. 90 of 2014 as well as issue 

addressed in ATE judgment. 

viii. Submit its response on the preliminary submissions filed by 

RInfra.”. 

 

 Out of the above 8 items, the most material items are Item Nos.i, 

ii, vii and viii. 

   

54.1.  In respect of Item i, relating to the detailed geographical plan it is 

not possible to respond to the issues in respect thereof as the so 

called plans are incomplete and lack particulars. The copies 

submitted along with the additional submissions are unreadable 

and indecipherable. Thus, in effect, TPC has not complied with 

Item i.  

 

54.2.  In respect of Item ii, TPC has not explained how the proposed 

network rollout plan satisfies the various principles provided in 

paragraphs 56 to 61 of the said judgment and previous orders of 

this Hon`ble Commission. For instance, while in its petition TPC 

has proposed paralleling of network by proposing to migrate 

existing load of RInfra to its network and also by proposing to 

develop parallel network in respect of re-development load,  it has 

not set out how the existing network of RInfra is not reliable when 

the reliability data is already in public domain and is uploaded on 

the website of RInfra every month, particularly when there is a 
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specific finding in the ATE judgment in paragraph 56: “therefore, 

in the circumstances of the present case where a reliable 

distribution system of RInfra is already existing and physical 

constraints in laying down of network by Tata Power and very high 

cost involved in the same, it is in the overall interest of consumers 

of Tata Power and RInfra that the changeover consumers continue 

to get supply from Tata Power on the RInfra’s network.”.  Thus, 

there is a positive finding that there exists a reliable network of 

RInfra. TPC would be entitled to lay its network only if it is able to 

satisfy about the alleged unreliability of RInfra’s existing network.  

Additionally, in paragraph 58 it is specifically found: “laying down 

of parallel network in a congested metropolitan city like Mumbai 

where a reliable distribution network is already existing is to be 

viewed differently from situation in other areas in the country…..”.  

(underlining supplied) 

 

54.3.  Even in respect of new consumers TPC cannot lay down its 

network indiscriminately. To the extent possible TPC would be 

compelled to use the existing network of RInfra, as observed by 

the Hon`ble Tribunal.  

 

54.4.   In respect of the requirements to make modifications in TPC’s 

Petition to address the concerns raised by the Hon`ble 

Commission in the Order dated 14-08-2014, as well as issues 

addressed in the said judgment, TPC has not addressed the said 

issues at all.  

 

54.5.  TPC has not submitted its response to the preliminary 

submissions filed by RInfra. 

 

55.  With reference to slide 46,  it is submitted that that the Network 

roll out plan of TPC in respect of RInfra area of supply should be 

rejected and TPC should be directed to file revised roll out plan by 

considering the existing reliable network of RInfra and principles 

enunciated by Hon’ble Tribunal in the said judgment. 
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