Mahar ashtra Electricity Regulatory Commission
(Termsand Conditions of Appointment of Consultants)
Regulations, 2004

ELECTRICITY ACT, 2003

No MERC/Legal/111/2004/1085 - In exercise of the powers conferred on it by sub-
section (4) of section 91 of the Electricity Act, 2003, the Maharashtra Hectricity
Regulaory Commisson hereby specifies the following Regulations relating to the terms
and conditions of consultants gppointed under the Act. Save as otherwise provided in
these Regulations, these Regulaions supersede the "Maharashtra Eledricity Regulatory
Commission (Terms and Conditions of Appointment of Consultants) Regulations, 2000".

1.

(i)

(ii)

(iii)

(D

Short Title and Commencement

These Regulations may be caled the Maharashtra Electricity Regulatory
Commission (Terms and Conditions of Appointment of Consultants) Regulations,
2004.

These Regulations shall come into force on the date of ther publication in the
Official Gazette.

These Regulations shdl gpply to consultants appointed under Reguléion 3.

Definitions
In these Regulations unless the context otherwise requires-

(i) “Acdt” means the Electricity Act, 2003 (No. 36 of 2003);

(ii) “Bidder” refers to a person who submits his proposal for the appointment by
the Commission as its Consultant;

(iii) “Commission” means the Maharashtra Hectricity Regulatory Commission;

(iv) “Consultant” indudes any person not in the employment of the Commission
who may be appointed as such to assist the Commission on any matter required to
be dedt with by the Commission under the Act;

(v) “Officer” means an Officer of the Commission;

(vi) “Secretary” means the Secretary of the Commisson.
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Words or expressions occurring in these Regulations and not defined herein but
defined in the Act shdl have the meanings assigned in the Act.

Appointment

The Commission may, a its sole discretion, gppoint Consultants for any matter,
usng such procedure as it may deem gppropriate having regard to the nature and
complexity of the matter, including-

() evaluation of competitive proposas submitted by Bidders in accordance
with Annexure A;

(i) single source selection.

The gopointment of Consultants may be made on the basis of a proposa
submitted by the Bidders in response to a Request for Proposal circulated by the
Secretary.

The budget for the Consultants engagement shall be approved by the
Commission.

Terms of contract

The terms of contract shall be agreed at the time of appointment of the
Consultants and prior to the commencement of work.

The terms of contract shdl provide for:

0] the scope of the work to be undertaken by the Consultant;
(i) thefees for the engagement;

(i) theddiverablesto be provided by the Consultant; and

(iv)  the standard terms and conditions governing the engagement as provided
in Annexure B.

The scope of work for the engagement shal be as laid down by the Commission
in the contract:

Provided that the scope of work shal be based on the Request for Proposa
circulated by the Commission and the proposal submitted by the Consultant:
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Provided however that where the Commisson amends or alters the scope of work
a any time before the signing of the contract, the Commisson may, a its
discretion and having regard to the nature of such amendment/dlteration either o
amend or ater the scope of work in the contract and mutualy agree the additiond
fees or savings therein with the Consultant or cancel the engagement and invite
fresh proposds:

Provided further that where the Commission amends or dters the scope of work
after Sgning the contract, the additiona fees and charges or savings therein shdl
be mutually agreed between the Commission and the Consultant.

The fees for the engagement may indude-

(1) a retaner to be pad to the Consultants over the duraion of the
engagement;

(i) fees payable on completion of spedfic milestones identified in the
contract;

(iif)  charges for out-of-pocket expenses.

Other Conditions

The Conaultants appointed by the Commission shall in no case represent or give
opinion or advice to others in any matter which is adverse to the interest of the
Commission.

Without the express written consent of the Commisson, a Consultant gppointed
by the Commission shal not utilize, publish, disclose, or pat with any
information collected for the Commisson and the Consultant shal be duty bound
to hand over the entire record of the assignment to the Commission before the
expiry of the contract.

The Commission chall be the find authority for interpretation of these
Regulaions.

(4) Consultants shall not be hired for any engagement that would be in conflict with

their prior or current obligations to other clients or tha may place them in a
position of not beng able to carry out the engagements objectively and
impartially.



0. M iscellaneous

The Commission shal to pogt on its webste a summary of the work awarded to
Consultants pursuant to these Regulaions.

7. Saving of inherent powers of the Commission

Nothing in these Regulations shdl bar the Commission from adopting a procedure which
is a variance with any of the provisions of these Regulations if the Commission, in view
of the specia circumstances of a mater or class of matters and for reasons to be recorded
in writing, deems it necessary or expedient to depart from the procedure prescribed in
these Regulations.

8. General power to amend

The Commission may & any time and on such terms as it may think fit amend any
provison of these Regulations for the purpose of achieving the objectives for which
these Regulations have been framed.

9. Power to remove difficulties

If any difficulty arises in giving effect to any of the provisions of these Regulaions the
Commission may, by generd or specia order do anything, not beng inconsigent with the
provisons of the Act, which appears to it to be necessary or expedient for the purpose of
removing the difficulties.



ANNEXURE-A

Evaluation of Competitive Proposals of Bidders

1. Request for Proposal
D The Secretary shal circulate the Request for Proposa to the Bidders who are
invited by the Commission to submit their proposals.
(2 The Request for aProposal shall indude thefollowing:-
@ A letter of invitation gating the intention of the Commission to:
(i) appoint a Consultant for the provision of consulting services,
(ii) enter into a contract with regard to the same, and
(iii) the date, ime and address for the submission of proposds.
(b) Information to Consultants including, inter dia, the following:
0] the objectives and scope of the engagement;

(i) expected deliverablesfrom the Consultants;

(ii)  expected time period of the engagement, where required;

(iv) evaluation criteriato be followed by the Commission;

(V) form and manner for submission of proposd;

(vi)  standard terms and conditions of the engagement as under Annexure B.

2. Conditionsfor Bidder

(D) The Bidder would be required to provide detals of the qualified manpower that
hewould commit to perform thework indicated in the Request for Proposd.

(2 The Bidder shall provide a clear outline of its recent experience on assignments of
the naure which is similar to thework indicated in the Request for Proposd.
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The Bidder shall make such disclosures as may be required to ascertain that the
Bidder has no conflict of interes in undertaking the assignments indicated in the
Reguest for Proposal.

The Bidder shall be required to provide an undertaking that during the tenure of
the contract, if awarded by the Commission, the professional gaff assgned for the
work indicated in the Request for Proposd shall not be changed without the prior
consent of the Commission.

Evaluation of proposals

Proposals shdl be evduated both on the basis of qudity as well as cost.

The Commission shdl have the right to rgect any proposa that is found to be
unrespondgve or unsuitable due to its deficiency in complying with the Request for
Proposal.

Provided that the Commisson may cdl for additional or such informaion that
may be required to consider aproposal.



ANNEXURE-B

Standard terms and conditions of contract
1. I ntroduction
These terms should be read in conjunction with the relevant contract which will set out
the details of the work and which will take precedence over these terms in the event of
any inconsstency.
2. Confidentiality
21  The Conaultants will kegp al information obtained from the Commission, in
whatever form, as strictly confidentia and shall not disclose it to third parties, other than
the persons directly employed or engaged by the Consultants in performance of the
contract, without prior written consent of the Commission.

2.2  Theforegoing obligations shdl not apply to any information which:

(1) Is in the public domain at the time of discosure or later becomes part of public
domain without breach of the confidentidity obligations; or

(i) Was known to the Consultants prior to its disclosure or

(iii)  Isdisdosad to the Consultants by athird party without breach of any obligation of
confidentiality owed to the Commisson; or

(iv)  Isrequired by law, court or government agency to be disclosed.

3. Payment terms

The Conaultants will render periodic fee invoices to the Commission and the Commission
shall endeavour to pay the fees within 90 days of receipt of the invoice.

4. Duty of care

The Consaultants will not owe duty of care to any person apart from the Commission for
thework performed under the contract.

5. Intellectual Property Rights
Where the engagement requires the Consultants to deliver reports or other materials

("Deliverables’) to the Commission the copyright in such Ddiverables will belong to the
Commission on completion of the engagement.



6. Consultants’ liability

6.1 The Conaultants obligation is to provide the Ddiverables to the Commission
within the time period provided in the contract, except in the cases of any Force Mgeure
Events

6.2  Except in the cases of any Force Maeure Events, in the event of dlippage in the
Consultants submisson of Deliverables beyond a period of thirty (30) days beyond the
due date, the Commission may, in ther discretion, terminate the engagement or a part
thereof. Any such termination shall be subject to acceptance of all completed ddiverables
as per commitments made in terms of the contract.

For the purposes of the aoresaid clauses the term Force Mgeure and Force Mageure
Events are as defined below:

Force Majeure.

6.4  Force Mgeure shal mean any event or circumstance, or combinaion of events or
circumstances that materially and adversdy prevents or delays the Consultants in the
performance of their obligaions in accordance with the contract, but only if and to the
extent tha such events and circumstances are not within the Consultants reasonable
control (directly or indirectly), and the effects of which the Consultants could not have
prevented.

Force Majeure Events.

6.5 Force Mgeure Events shal indude, without limitation, the following events to
the extent that such events or thar consequences qualify as per the standard sat out
above

0] any naural disasters or other acts of God,;

(i) acts of war; or

(iii)  any change in law including any legislaion, sub-ordinate or delegated legislation,
rule, regulation, directive, order, notification, exemption or any interpretation
thereof duly issued/promulgated in exercise of lawful authority, &ter the date
hereof adversely affecting the performance by the Consultants of its obligations
hereunder; or

(iv)  any event or drcumstance of a nature andogousto any of the foregoing.



7. Termination of Agreement
7.1  The Commisson may terminate a contract to which these Terms apply if:

(i) the Consultant commits any maerid or persigent breach of its obligations under
the contract (which, in the case of a breach capable of remedy, shal not have been
remedied within 30 days of receipt or within the time stipulated in the contract
which ever isless); or

(i) the Consultant becomes insolvent; or

(i)  the Commisson exercises its discretion to terminate the services under clause 6
hereof.

7.2  Temination shall be effected by written notice served on the other and will take
effect on any date as far as possble not less than seven days from the dae of ddivery of
such notice. The termination will be without prgudice to ather party’s rights accrued
before termination.

8. Governing law

The contract shdl be governed by and condrued in accordance with the laws of the
Republic of India

AM. Khan,
Secretary,
Maharashtra Hectricity Regulatory Commission,
Mumbai.
Mumbai, 10" June, 2004



