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BEFORE THE HON'BLE MAHARASHTRA 

ELECTRICITY REGULATORY 

COMMISSION, MUMBAI 

FILING NO: 

CASE NO. 132 OF 2015 

IN THE MATTER OF 

Application under Sections 14, 15, 86(l)(d) and (k) 

of the Electricity Act, 2003, read with the 

Maharashtra Electricity Regulatory Commission 

(Trading Licence Conditions) Regulation, 2004, 

seeking grant of Intra-State Trading Licence in the 

State of Maharashtra 

AND IN THE MATTER OF 

Mjs. Global Energy Private Limited 

having its registered office at: 

207, Gera Imperium 11, 

Patto Plaza, Panjim, 

North Goa, 

Goa - 403 00 1 

And also at: 

104, 10th Floor, Makers Chambers VI, 



Nariman Point, 

Mumbai - 400 021 

. . . . . . . . PETITIONER/ APPLICANT 

AFFIDAVIT FOR PLACING ON RECORD 

ADDITIONAL INFORMATION ON BEHALF OF 

THE PETITIONER AS SOUGHT BY THE 

HON'BLE COMMISSION 

I, Abhijit Dhamdhere, S/o, Anant Dhamdhere, 

aged about 45 years, presently working as Senior 

Manager with the Petitioner Company, do 

solemnly affirm and say as follows: 

1. I am the authorised representative of MIS. 
Global Energy Private Limited, the Petitioner 

in the present matter. I am fully aware of the 

facts and circumstances of the present 

matter, and such I am fully competent to 

swear this affidavit. 

2. The Petitioner is filing the present affidavit in 

order to place before this Hon'ble 

Commission certain additional information, 

which were identified by this Hon'ble 

Commission in the 'Data gap Set 1 for Global 

Energy Limited's Petition for grant of Trading 

Licence - Case No. 132  of 2015' (hereinafter 

referred to as "Data Gap") which was 

attached with the email dated January 27, 

2016, sent by Mr Rakesh Guhagarkar, 



Deputy Director (Technical) a t  the 

Maharashtra Electricity Regulatory 

Commission, wherein the Petitioner was 

requested to reply to the Data Gap. A copy of 

the Data Gap is annexed herewith and 

marked as Annexure - A. 

The Petitioner, before proceeding to deal with 

and provide such information to this Hon'ble 

Commission pursuant to the Data Gap, 

craves leave of this Hon'ble Commission to 

submit its preliminary submissions before 

this Hon'ble Commission and seeks the 

preliminary determination thereon before 

proceeding further on merits. After the 

preliminary submissions, the Petitioner shall 

proceed to deal with each of the issues 

identified by this Hon'ble Commission in the 

Data Gap parawise, traversed in seriatim 

and dealt accordingly. 

4. The Petitioner herein craves leave to reserve 

the right to file a detailed affidavit in this 

regard at any subsequent stage. 

Preliminary Submissions 

5. That, in paragraph 1 of the Data Gap, this 

Hon'ble Commission, citing Regulation 4-A 

of the Maharashtra Electricity Regulatory 

Commission (Trading Licence Conditions) 

Regulations, 2004 (as amended), directed the 

Petitioner to submit an  undertaking that no 



cases/ litigations are pending against any of 

its partners, directors or promoters, which 

falls under the conditions of the 

circumstances as mentioned in the proviso 

to Regulation 4-A of the said Regulations. 

6. Regulation 4-A of the Maharashtra 

Electricity Regulatory Commission (Trading 

Licence Conditions) Regulations, 2004 (as 

amended) is stated below: 

"4-A: ELIGIBILITY CONDITIONS / 

DISQUALIFICATIONS: 

The Commission may specvy eligibility conditions 

and disqualifications for being entitled to grant of 

licence under these regulations. Notwithstanding 

the generality of the foregoing, no applicant shall 

be qualified for grant of License under these 

regulations, iJ the Commission is of the opinion 

that conditions or circumstances exist that cast a 

doubt on the ability of the applicant to perform its 

duties and obligations under the Act. 

Explanation - For the purposes of these 

regulations, ((conditions or circumstances" shall 

mean and include cases of conviction of the 

applicant or any of its partners, directors or 

promoters by a Court of Law or indictment / 

adverse order by a regulatory authority or which 

relates to a grave offence of such a nature that it 

outrages the moral sense of the community; 

insolvency and bankruptcy of the applicant or 

any of its partners, directors or promoters; 

pendinq leqal proceedinqs; conviction of an 
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(0 of Regulation 6A of the said Regulations 

are ultra vires the Constitution of India and 

also the Electricity Act, 2003. A copy of the 

said judgment of the Hon'ble Supreme Court 

of India is annexed herewith and marked as 

Annexure - B. 

8. Clauses (b) and (0 of Regulation 6A of the 

Central Electricity Regulatory Commission 

(Procedure, Terms and Conditions for Grant 

of Trading License and other related matters) 

(Amendment), Regulation, 2006, is stated 

below: 

"6A. Disqualifications: The applicant shall not 

be qualified for grant of licence for inter-state 

trading, @ 

(a) ......... 
(b) The applicant, or any of his partners, or 

promoters, or Directors or Associates is 

involved in any legal proceedings, and in the 

opinion of the Commission grant of licence in 

the circumstances, may adversely affect the 

interest of the electricity sector or of the 

consumers; or 

(c) ........... 
(d) ........... 

(e) ........... 
fl The applicant is not a fit and proper person for 

grant of licence for any other reason to be 

recorded in writing; 



Explanation: For the purpose of determining 

as  to whether the applicant is a 'jit and proper 

person', the Commission may take account of 

any consideration, as  it deems fit, including 

but not limited to the following, namely:- 

(i) financial integrity of the applicant; 

(ii) His competence; 

(iii)His reputation and character; and 

(iv) His efficiency and honesty." 

9. It is humbly submitted before this Hon'ble 

Commission that the explanation to the term 

"conditions and circumstances" proffered 

under Regulation 4-A of the Maharashtra 

Electricity Regulatory Commission (Trading 

Licence Conditions) Regulations, 2004 (as 

amended) includes "pending legal 

proceedings". 

10. That under the scheme of Regulation 

4-A of the Maharashtra Electricity 

Regulatory Commission (Trading Licence 

Conditions) Regulations, 2004 (as amended), 

this Hon'ble Commission is conferred with 

the power to enter into the merit of the 

"pending legal proceedings" and disqualify a n  

applicant if it is of the opinion that such 

legal proceedings would impede such an  

applicant from performing its duties and 

- - -  
obligations under the Electricity Act, 2003. It 

is humbly submitted before this Hon'ble 

'-, / Commission that such power of this Hon'ble 
G~;,V ,: c:? MV :V;EAI 

1 



Commission under Regulation 4-A of the 

Maharashtra Electricity Regulatory 

Commission (Trading Licence Conditions) 

Regulations, 2004 (as amended) is p a n  

matena to the power of the Central 

Electricity Regulatory Commission under 

Clauses (b) and (f) of Regulation 6A of the 

Central Electricity Regulatory Commission 

(Procedure, Terms and Conditions for Grant 

of Trading License and other related matters) 

(Amendment), Regulation, 2006, which were 

struck down by the Hon'ble Supreme Court 

in the matter Global Energy Ltd. & Anr. v. 

Central Electricity Regulatory Commission 

(Civil Appeal Nos. 3457-3458 of 2009). 

11. The Hon'ble Supreme Court of India in 

the aforementioned matter inter alia was of 

the view that: 

"34. We have seen that clause (b) of 

Regulation 6A provides for a 

disqualification only on the ground of 

involvement of the applicant or any of its 

promoters, partners, directors, associates, 

etc,, in any legal proceeding. The same 

may or may not by itself be sufficient to 

disqualify a person, but the Commission 

must be satisfied that grant of licence in the 

circumstance may adversely affect the 

interest of the electricity sector or of the 

consumers. Such legal proceedings are, 

apart from the judgment of convictions of 
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statutory fetter prescribed under Section 

52(1) of the Electricity Act, 2003. 

Parawise reply 

20. That with regard to paragraph 1 of the 

Data Gap, the Petitioner, without prejudice 

to the preliminary submissions made above, 

craves leave of this Hon'ble Commission to 

reserve the right to furnish before it such 

undertaking as specified in paragraph no. 1 

of the Data Gap upon this Hon'ble 

Commission taking a view in terms of 

paragraphs 12 and 13 above. 

21. That with regard to paragraph 2 of the 

Data Gap it is humbly submitted that the 

Petitioner has filed its application before this 

Hon'ble Commission for grant of fresh intra- 

state trading licence for the State of 

Maharashtra under 'Category A' for trading 

100 MUs of kwh of electrical energy for the 

first year after receiving the license. 

Petitioner craves leave of this Hon'ble 

Commission to point out that in paragraph 9 

of the submissions dated October 6, 2015, 

filed before this Hon'ble Commission by the 

Petitioner, the Petitioner had in fact 

specifically mentioned the category of licence 

it is seeking. The extract of the relevant 



Hon'ble Commission by the Petitioner is set 

out below: 

"9. .... As such the Applicant herein has 

approached this HonJble Commission for 

grant of a fresh intra-state trading license 

for the State of Maharashtra under 

'Category A' for trading 100 million kwh 

per annum in Maharashtra (proposed to be 

traded)." 

22. Further, Annexure 111 of Application for 

grant of Intra - State Trading License in the 

State of Maharashtra dated September 18, 

2015, filed by the Petitioner before this 

Hon'ble Commission, also specifies the 

category of licence the Petitioner is seeking. 

23. That with regard to paragraph 3 of the 

Data Gap, the Hon'ble Commission may 

please find copies of the net worth certificate 

for the preceding three (3) years annexed 

herewith and collectively marked as 

Annexure - C. 

24. That with regard to paragraph 4 of the 

Data Gap, it is submitted that the Petitioner 

is primarily engaged in the businesses of 

generation of electricity, trading in 

electricity, and in consultancy and advisory 

services. 
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engaged in trading in electricity, which 

would be contrary to the true purport and 

intent of the Electricity Act, 2003. 

28. That with regard to paragraph 6 of the 

Data Gap, it is submitted that the Petitioner 

is already in substantial compliance of its 

obligation to furnish information as required 

under Schedule 3 and 4 of the Maharashtra 

Electricity Regulatory Commission (Trading 

License Conditions) Regulations, 2004, with 

regard to its earlier licence to trade in 

electricity in the State of Maharashtra. 

29. Furthermore, it is pertinent to point 

out here that the Data Gap issued by the 

Hon'ble Commission pertains to a grant of a 

fresh licence to trade in electricity in the 

State of Maharashtra and the Hon'ble 

Commission is deliberating afresh on such 

an application filed by the Petitioner. 

Therefore, the requirement to submit any 

information under Schedule 3 and 4 of the 

Maharashtra Electricity Regulatory 

Commission (Trading License Conditions) 

Regulations, 2004, with regard to an earlier 

licence of the Petitioner to trade in electricity 

is devoid of any merit under the current 

proceedings, and as such is unjust and 

arbitrary since information under Schedule 

3 and 4 is required to be submitted by the 

existing trading licensees only. 

'I..~... . 
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From: 
Sent: 
To: 
Subject: 
Attachments: 

Rakesh Guhagarkar i rakesh.guhagarkar@merc.gov.in> 
Friday, February 12, 2016 7:16 PM 
abhijitd@globalenergy.net.in 
FW: Datagap Set 1 -Global Trading Licence Petition 
Datagap Set 1 -Global Trading Licence Petition.docx 

Dear Sir, 

The replies to the data gaps are still awaited. Please expedite the reply. 
Also, kindly send soft copy of the Petition (Word file or PDF file). 

Regards 

Rakesh Guhagarkar 

. . .. - -  -. . - - - 

From: Rakesh Guhagarkar [mailto:rakesh.guhagarkar@merc.aov.in] 
Sent: Wednesday, January 27, 2016 2:17 PM 
To: 'abhijitd@globalenergy.net.in' 
Cc: 'prafulla.varhade@merc.gov.in' 
Subject: Datagap Set 1 -Global Trading Licence Petition 

Dear Sir, 

Please find attached herewith the data gap set 1 in respect of the Petition of M/s. Global Energy Ltd. for grant of Trading 
Licence. 
Kindly reply early. 
TVS in the matter is  scheduled 16 February, 2016 at 11.30 Hrs. 

Regards 

Rakesh Guhagarkar 



Data gap Set 1 for Global Energy Ltd's Petition for grant of Trading Licence in Case No. 132 of 2015 
2- 

5 January 2016 

Data gap Set 1 for Global Energv Limited's Petition for grant of Trading. Licence - Case 
No. 132 of 2015 

1. Amendment to MERC (Trading Licence Conditions) Regulations, 2004 (MERC 
(TRADING LICENCE CONDITIONS) REGULATIONS, 2006 - 

"4-A: ELIGIBILITY CONDITIONSDISQUALIFICATIONS: 
The Commission may specifi eligibility conditions and disqualiJications for being 
entitled to grant of licence under these regulations. Notwithstanding the 
generality of the foregoing, no applicant shall be qualiJied for grant of license 
under these regulations, iJ; the Commission is of the opinion that conditions or 
circumstances exist that cast a doubt on the ability of the 
applicant to perform its duties and obligations under the Act. 
Explanation - For the purposes of these regulations, "conditions or 
circumstances" shall mean and include cases of conviction of the applicant or 
any of its partners, directors or promoters by a Court of Law or indictment / 
adverse order by a regulatory authority or which 
relates to a grave ofence of such a nature that it outrages the moral sense of the 
community; insolvency and bankruptcy of the applicant or any of its partners, 
directors or promoters; pending legal proceedings; conviction of an offence 
involving moral turpitude, or any economic offence; fraudulent and unfair trade 
practices or market manipu1ation;Jinancial integrity; competence; reputation and 
character, and any other suflcient reasons. 
Provided that the Commission may direct the applicant to furnish with its 
application, an undertaking in such form and accompanied by documents and 
information, as may be stipulated by the Commission 3 o m  time to time, which 
shall be availablefiom the oflce of the Commission and/or its internet website. " 

The applicant should submit an undertaking that no casesllitigations are pending against 
the Applicant or against any of its partners, directors or promoters, which falls under the 
conditions of the circumstances mentioned in the above proviso of the Regulations. 

2. It appears that in its Petition and prayers, M s .  Global Energy has not specifically 
mentioned the category of Licence it is seeking. Kindly, clarify the same. 

3. Please submit the networth certificate for latest three years. 

4. Please inform whether M s .  Global Energy Ltd. is engaged in businesses other than 
Trading of Electricity. 

5.  Please submit the details of present agreements entered into by MIS. Global Energy Ltd. 
where buyer and seller both are within the State of Maharashtra. 

6. MIS. Global Energy should clarify whether the information as required in Annexure 3 and 
Annexure 4 of MERC (Trading Licence Conditions) Regulations, 2004 has been 
submitted by MIS. Global Energy Ltd. for the earlier Intra-State Licence granted by the 
Commission. If not submitted, said data may be submitted year-wise. 







notice as regards the said application filed by the appellant No. 1 for grant of 

inter-state Trading License in all editions of 'Indian Express', Financial 

Express' and a vernacular daily 'Jansatta'. Appellant No. 1 also filed an 

interlocutory application seeking permission to trade in the electricity 

pending final disposal of its petition for grant of inter-state trading license as 

it had been engaged in inter-state trading of electricity prior to the 

commencement of the said Act. By reason of an order dated 3 1.3.2004, the 

said application was allowed. Objections filed to the appellant No.1 '~  

application for grant of license pursuant to the aforementioned notice were 

also rejected by an order dated 30.6.2004. 

6. On or about 6.9.2004, CERC directed as under: 

"(i) The petitioner No. 1 was qualified for the 
grant of Category 'A' license for inter-state trading 
in electricity for trading up to 100 million units in 
a year. 

(ii) The CERC proposed to issue the license for 
inter-state trading to the petitioner No. 1 as 
category 'A' trader. 

(iii) The petitioner No. 1 was directed to publish 
a notice under Section 15(5) of the Act. Section 
15(5) of the Act reads as follows: 

' 15. Procedure for grant of licence. 
. . . . . . . . . . . 



(5) Before granting a licence under 
section 14, the Appropriate Commission 
shall- 

(a) publish a notice in two such daily newspapers, as that 
Commission may consider necessary, stating the name 
and address of the person to whom it proposes to issue 
the licence; 

(b) consider all suggestions or objections and the 
recommendations, if any, of the Central Transmission 
Utility or the State Transmission Utility, as the case may 
be." 

7. After the publication of notices, objections were also received as 

regards appellant No. 1's trading in inter-state supply of electrical energy 

pursuant to the aforementioned interim order. The matter was taken to High 

Court and interim license granted to appellant No. 1 was extended by the 

High Court from time to time. 

Draft Regulations were published to which appellant No. 1 filed 

objection. The Amended Regulations were notified on 3.4.2006. By an 

order dated 20.8.2006, CERC rejected the application filed by the appellant 

No. 1 for grant of inter-state trading license opining that Regulation 6A 

brought in through the amended Regulation will have a retrospective effect. 

An appeal preferred thereagainst is pending before the Appellate Tribunal 

for Electricity. 
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undertake trading in electricity unless he is authorized to do so by a licence 

issued under Section 14, or is exempt under Section 13. 

Section 14 of the Act, inter alia, provides for grant of licence to any 

person inter alia trading in electricity as an electricity trader. 

Section 15 provides for the detailed procedures for grant of licence as 

also the exercises required to be undertaken by the appropriate commission 

therefor. Section 16 of the Act empowers the Appropriate Commission to 

lay down conditions for grant of licence, which is as under: 

"16. Conditions of licence. - The Appropriate 
Commission may specify any general or specific 
conditions which shall apply either to a licensee or 
class of licensees and such conditions shall be 
deemed to be conditions of such licence: 

Provided that the Appropriate Commission 
shall, within one year from the appointed date, 
specify any general or specific conditions of 
licence applicable to the licensees referred to in the 
first, second, third, fourth and fifth provisos to 
section 14 after the expiry of one year from the 
commencement of this Act." 

Section 17 imposes certain restrictions on activities of licensing. 

Section 18 empowers the appropriate commission to amend the terms of an 

existing licence in public interest. This power can be exercised by the 

appropriate commission either on an application made in this connection by 



8 

the licensee or suo motu. Section 19 lists the grounds for revocation of a 

licence. 

Section 52 lays down the provisions with respect to eligibility of 

electricity trader for grant of licence. The said section provides that the 

Commission may specify the technical requirement, capital adequacy 

requirement and creditworthiness for being an electricity trader. 

Section 66 mandates that the Appropriate Commission shall 

endeavour to promote the development of a market (including trading) in 

power in such manner as may be specified and shall be guided by the 

National Electricity Policy referred to in Section 3 of the Act. 

Section 76 provides for constitution of a Central Commission. 

Functions of the Central Commission are laid down in Section 79 thereof; 

clauses (e) and (j) of Sub-section (1) whereof reads as under: 

"(e) to issue licenses to persons to function as 
transmission licensee and electricity trader with 
respect to their inter-State operations; 

xxx XXX xxx 

(j) to fix the trading margin in the inter-State 
trading of electricity, if considered, necessary. 



C C.. 

0 

B 
0 
CD 
Y 
S 
CL. 

2 
9 z 
% 
CD 
+ a 
E 
3 
gs 

;t: 
m 
E 
P, g. 
3 
cn 

3 
3 
'Et 
0 
5. 
"!? 
CL. 

2 
CD 
T 

", 
"lKS 
2 
T 

n 

25 
% z. 
0 
p. 

6 

5 
C. 
,H, 
CD 
p. 
C 
3 
p. 
8 
+ 
5 

W 
+ 9 
cn 
!= 
T 
cn 
CD 
0 g. 
3 
n 
h) 
w 

0 
Y 

r 
0 
S= 
0 
3 
w 
4 
00 

CL. 

$ 
'i 

E 

'Et 
CD 
cn 
0 

$ 
cn 

9 
P, + 
cn z 
F 



10 

the time of application is required to be not less than the amounts specified 

thereunder. Chapter IV provides for the terms and conditions of the licence. 

Regulation 7 lays down the obligations of the licensee. 

AMENDMENT IN REGULATION 

"5. Insertion of Regulation 6A: After 
regulation 6 of the principal regulations, the 
following shall be inserted, namely:- 

"6A. Disqualifications: The applicant 
shall not be qualified for grant of 
licence for inter-state trading, if: 

(a) ........ 
(b) The applicant, or any of his partners, or promoters, 

or Directors or Associates is involved in any legal 
proceedings, and in the opinion of the Commission 
grant of licence in the circumstances, may 
adversely affect the interest of the electricity sector 
or of the consumers; or 

(c) .......... 
( d) .......... 
( e) .......... 
(f) The applicant is not considered a fit and proper 

person for the grant of licence for any other reason 
to be recorded in writing; 

Explanation: For the purpose of 
determining as to whether the 
applicant is a 'fit and proper person', 
the Commission may take account of 
any consideration, as it deems fit, 
including but not limited to the 
following, namely:- 

(i) financial integrity of the applicant. 
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The standard for determining reasonableness of a statute so as to 

satisfy the constitutional scheme as adumbrated in Article 14 of the 

Constitution of India must receive a higher level of scrutiny than an ordinary 

statute. Such a higher level of scrutiny is necessary not for the purpose of 

determining the Constitutionality of the statute alone vis-i-vis the field of 

legislative power as envisaged under Article 245 of the Constitution of India 

but also having regard to the object and purpose, the statute seeks to achieve. 

Electricity was subject to strict regulations. It, subject to just 

exceptions, was the monopoly of the State Electricity Boards, Public Sector 

Undertakings. 

Participation of the private sector inter alia in trading was encouraged 

by the provisions of the Act. Court's concern, therefore, would be not only 

to see that the Statute is intra vires the Constitutional scheme including the 

legislative field, but also as to whether it passes the test of reasonableness 

having regard to the object and purpose of the Act. For achieving the 

aforementioned purpose not only the premise, relevancy of the constitutional 

scheme in relation thereto is required to be taken into consideration as would 

be noticed a little later but therefor the doctrine of purposive interpretation 

should also be resorted to. [ See New India Assurance Company Ltd. v. 

Nusli Wadia and Another, { (2008) 3 SCC 279 ) ] 



3 C.  + 
3 3 ?3 $ 0  

r: " 
5-2 g 
- G 2  + C.  E;' 0 

"3 3 C.. 

XS 



0 
C.. 1 
Y 
n 
h, 
0 
0 
W 
w 

4 

V) 
0 
0 
+ " 
a e 
P, 

f + 
v 
4 
K 
;;t 
0 

E 
5 
0 
t-t 

$ 
5 
V 
a. 
0 
!= 

5 
0, 

n 
LA 
CD 
CD 

E 
ta 
0 

V) 
CD r: 
3 
z 
C.. 

2. 
s 
0 
Y 
0 

F zm 
E 
ta 

F? 
w 
2 c. - 
Kim 
2 
LA 

0 

5 
0 
Y 

F e 
P, 

C 
Y 

h, 
h) 

4 
K 
t;' 
CA 

9 
2 
CD 
Y 
0, 
CD 

s g. 
3 

5. 
CA 

r% 

8' 
'I 

0 

E 
0 
0 
5 z. 
a. 
2 g 
5 
t;' 
P, 
LA 
rt 
0 

s 
3 
2 
3 
2 



r + n  
r + 5 +  
O C D O  



16. The court considering the validity of a 
subordinate legislation, will have to consider the 
nature, object and scheme of the enabling Act, and 
also the area over which power has been delegated 
under the Act and then decide whether the 
subordinate legislation conforms to the parent 
statute. Where a rule is directly inconsistent with a 
mandatory provision of the statute, then, of course, 
the task of the court is simple and easy. But where 
the contention is that the inconsistency or non- 
conformity of the rule is not with reference to any 
specific provision of the enabling Act, but with the 
object and scheme of the parent Act, the court 
should proceed with caution before declaring 
invalidity." 

26. A legislative policy providing for qualification or disqualification of a 

person for obtaining a trading licence should not be vague or uncertain. 

Parameters must be laid down therefor for determining the financial 

integrity, reputation, character, efficiency and honesty of the applicant. An 

explanation appended to clause (f) of Regulation 6A points out various 

aspects that may be considered while determining the said criteria. 

However, what should be the criteria in regard to financial integrity, 

character, reputation, etc. have not been defined. How and in what manner 

the said criteria are required to be ascertained have not been laid down, the 

criteria are subjective ones. 










































